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. The act of March 3, 1883, relating to granting licenses for the sale 


co] 


of intoxicating liquors, so far as it requires that an applicant for 
a license shall produce tu the Board of County Commissioners 
an application signed by a majority of the registered voters in 
the election district in which he desires the privilege to sell, and 
otherwise comply with the terms prescribed, is a valid act, not 
repugnant to the Constitution of this State or of the United 
States. 


. The fifth and sixth sections of the act, which seek to invest the © 


Board of County Commissioners with judicial power to hear, 
try and determine a complaint against the holder of a license, 
and to impose a penalty by revoking the license, are void, as they 
create a court not authorized by the Constitution. 


An act may be void in part without affecting other parts of it, if 








that which remains is capable of being executed in accordance 
with the purposes of the Legislature wholly independent of that 
which is rejected. 
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The alternative writ makes no allegation of a compliance 
with the requirements of Chapter 3416, Laws of Florida, 
approved March 3, 1883. .~ 

Sections 1, 2, 3,5 and 6 of said act are as follows: 

Sec. 1. That from and after the passage of this act it 
shall not be lawful for any person or persons, firm or firms, 
to sell any intoxicating liquors, wines or beer, in any elee- 
tion district in any county in this State, except as herein- 
after provided. 

Sec. 2. Any person or persons, firm or firms, wishing to 
sell liquors, wines or beer, shall make application to the 
Board of County Commissioners of the county in which 
the privilege of such sale is desired, at a regular meeting 
of said Board, for a license to sell such liquors, wines or 
beer, said application to be signed by a majority of the 
registered voters in such election district, as shown by the 
registration list on file in the office of the Clerk of the 
Circuit Court at the date of such application, asking said 
Board to grant to said applicant the right to sell such 
liquors, wines or beer; and the said applicant shall be re- 
quired to make affidavit that each and every name or mark 
affixed to such petition was the act and deed of the party 
purporting to have signed the same, which said signing 
shall be in the presence of at least twe credible witnesses, 
and that there was no fraud, bribery or deception in pro- 
curing said signatures or marks to such petition ; and said 
petition, with the names and marks thereto attached, shall 
be published in full, at the expense of the petitioner, ina 
paper published in said county, and if there is no paper 
published in said county, then a copy of said petition and 
signatures shall be posted at the county site and at the 
election precinct of the district wherein such license is 
sought, for the space of two weeks before the County Com- 
missioners meet to hear such petition. 
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Sec. 8. No Collector of Revenue of any county shall issue 
license to any person or persons, firm or firms, unless a per- 
mit is presented from the Board of County Commissioners ; 
and such license, so issued, shall contain a provision that 
the same may be suspended or revoked by the Board of 
County Commissioners for any of the causes hereinafter set 
forth. 

Sec. 5. The County Commissioners shall have the right, 
and shall exercise the same, to suspend, at any time, the 
license of any dealer in liquors, wines or beer in their re- 
spective counties upon the affidavit of two or more reliable 
citizens that such dealer has sold any intoxicating beverage 
to any minor or any person in a state of intoxication. 

Sec. 6. Such affidavit shall be made before the Clerk of 
the Circuit Court, and the said Clerk shall notify the dealer, 
by written notice, served by a constable or sheriff, requir- 
ing said dealer to appear before the Board of County Com- 
missioners at its regular meeting next thereafter; and the 
Board shall take the proof, hear and determine whether 
there has been such violation as has been complained of, 
and if the charge is sustained revoke said license. 

Section 1 of Article 6 of the State Constitution is as fol- 
lows : 

Sec. 1. The judicial power of the State shall be vested in 
a Supreme Court, Circuit Courts, County Courts and Jus- 
tices of the Peace. 

Section 16 of same article authorizes the Legislature to 
establish courts for municipal purposes only in incorporated 
cities and towns. 

And Section 18 of the same Article is as follows: 

Sec. 18. No other courts than those herein specified shall 
be organized in this State. 

The defendant moved to quash the writ. 
The other facts are sufficiently stated in the opinion. 
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Wm. B. Young for the Motion. 


The relator must have a clear legal right to have the act 
done, to compel the doing of which the writ is sought. 
Wood on Mandamus, 68. > 

A statute of the State prohibits the respondent from 
doing the act which the relator seeks to compel him to do, 
and its constitutionality cannot be tested in a proceeding 
by mandamus against the Collector. Hall vs. Supervisors, 
20 Cal., 591. 

The Constitution ot the State is not a grant of power, 
nor is it an enabling act to the Legislature. It is a limita- 
tion upon the general powers of a legislative character, and 
restrains the Legislature only so far as the restriction ap- 
pears, either by express terms or necessary implication. 
Bourland vs. Hildreth, 26 Cal., 161; Smith vs. Judge, &c., 
17 Cal., 547, and 17 Cal., 23. 

Before any act of the Legislature can be declared void 
the court must be able to say that some specific provision 
of the Constitution has been violated, and the violation 
must be clear and entirely free from doubt. Cheney and 
Wife vs. Jones, 14 Fla., 587; State ex rel. Atty.-Gen. vs. 
Knowles, 16 Fla., 615. 

Section 18 of Article IV of the Constitution is the only 
possible section that it can be claimed prohibits the Legis- 
lature from the passage of this act. That provides that in 
all cases where a general law can be made applicable all 
laws shall be general and of uniform operation. That the 
act called in question is general and applies to every per- 
son and portion of the State, cannot be denied. Is it of 
“uniform operation throughout the State?” The word 
uniform in said section does not mean universal, and that 
section intends simply that the effect of laws of a general 
nature shall be the same to and upon all persons who stand 
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in the same relation to the law; that is, all the facts of 
whose cases are substantially the same. The statute must 
be general and uniform in its operation upon all persons in 
the like situation. Smith vs. Judge, &., 17 Cal., 547; 20 
Iowa, 342 ; (the last case cited with approval in McConihe, 
Mayor, vs. ex rel. McMurray, 17 Fla., 238 ;) 42 Ind., 547. 

That the Legislature has the power to license, restrain 
and regulate occupations, and impose conditions to be com- 
plied with before the license can be issued, unless prohibited 
by the Constitution, is settled by a long list of authorities. 
Dorman vs. State, 34 Ala., 216,and authorities there cited ; 
Mayor, &c., vs. Yuille, 3 Ala., 137; in the matter of J. L. 
Dorsey, 7 Porter, 361; Lodano vs. State, 25 Ala., 64; 21 
Am. Repts., 765. 

That the Constitution of Florida contemplates the exer- 
cise of this power instead of prohibiting it, is apparent 
from Section 6 of Article 12. 

A license issued in pursuance of law, and authorizing 
any person to exercise privileges that he could not lawfully 
exercise without it, isa franchise. Ex rel. Atty.-Gen. vs. 
Jones, 16 Fla., 306. 

Chapter 3296, Acts 1881, requires every person who 
wishes to practice medicine or surgery to get a permit from 
a board appointed by the Governor. Will it be pretended 
that this provision of law is not general and of uniform 
operation because numerous citizens could not pass the ex- 
amination and get the permit from the board? So with 
pilots. 

These occupations are useful and beneficial to the com- 
munity. Will any man say that the sale of vinous or spir- 
ituous liquors is beneficial or usefulto thecommunity ? Why 
may the Legislature not require as a condition, as a quali- 
fication, for obtaining permission to deal in an article which 
tends to promote pauperism and crime, that the person 
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shall have the confidence of a majority of the registered 
voters of the community, proof of such confidence to be 
made in the manner pointed out in the statute? The law 
makes no exception in favor of any individual or class. Its 
effect is the same upon all persons who stand in the same 
relation to the law. 

Laws restraining the sale of liquor have been repeatedly 
sustained, when the question of conflict with State Consti- 
tutions has been raised, upon the ground that they are po- 
lice regulations, established by the Legislature for the pre- 
vention of pauperism and crime. It has also been held 
that the sale of liquor may be declared a nuisance, and the 
liquor and buildings in which it issold condemned by legal 
process. Cooley on Const. Lim., marginal page 583, and 
authorities cited in note. 

The revenue act, approved March 5th, 1883, does not re- 
peal this act. Acts passed at the same session of the Leg- 
islature are to be taken in pari materia and receive a con- 
struction that will give effect to each if possible. Fla. A. 
& G. C. R. R. vs. P. G. R. R.,10 Fla., 145. 

There is no conflict between these acts. The statute now 
under consideration is intended to prescribe conditions upon 
which persons may obtain a license, and the revenue act 
was intended to impose a tax upon the license when ob- 
tained, and imposes an additional requisite. 

This act is not a delegation of legislative power, and vio- 
lates no provision of the Constitution. State vs. Court of 
Common Pleas,36 N. J., Law 72; Locke’s Appeal, 72 Pa. St., 
491, (13 Am. Repts ;) Groest vs. State, 42 Ind., 547 ; Cent. 
Law Journal, Vol. 12, No. 6, p. 123, et seq. 


John Earle Hartridge for Relator. 


The power to make law is conferred by the Constitution 
on the Legislature, and cannot be delegated by the Legis- 
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lature to the people of the State or any portion of the peo- 
ple. Ex-parte Wall., 48 Cal., 279; Houghton vs. Austin, 
47 Cal., 646; Barts vs. Himrod, 8 N. Y., 483; Bank of 
Rome vs. Village of Rome, 18 N. Y., 38; Steerin vs. Town 
of Genou, 23 N. Y., 489; Clark vs. City of Rochester, 28 
N. Y., 605 ; Thorn vs. Cramer, 15 Barb., 112; Bradley vs. 
Baxter, 15 Barb., 123; Parker vs. Commonwealth, 6 Penn, 
St., 507; Commonwealth vs. Quarter Sessions, 8 Penn., - 
391; Locke’s Appeal, 72 Penn., 491; State vs. Wilcox, 
45 Mo., 459; Rich vs. Foster, 4 Har., (N. J.) 479; State 
vs. Copeland, 3 R. I., 33; Railroad Company vs. Commis- 
sioners of Cleotine County, 1 Ohio, (N. 8.) 77; People vs. 
Collins, 3 Mich., 343; Tanta vs. State, 2 Iowa, (Clark’s) 
165; Geilrick vs. State, 5 Iowa, 491; State vs. Beinke, 9 
Iowa, 203 ; State vs. Weir, 33 Iowa, 134; Minge vs. State, 
4 Ind., 343 ; Meshmeier vs. State, 11 Ind., 482; State vs. 
Swisher, 17 Tex., 441; State vs. Parker, 26 Vermont, 357; 
Acker vs. State, 5 Ind., 193; Greencastle Township vs. 
Black, 5 Ind., 557. 

In all the above cases representing numerous and differ- 
ent States the diction is promulgated that a law must be 
complete in itself when it leaves the hands of the law-mak- 
ing power. The Legislature having been selected by the 
people for their wisdom, experience and fitness to make 
the laws for the State cannot delegate power to the people 
or any portion of the people. This principle is not denied. 
This being true as a matter of law the natural inquiry 
arises is this law complete in itself, or does it depend upon 
a vote of a portion of the people to give it life? 

It is true that the taking effect of a statute may some- 
times be made to depend upon a subsequent event. But in 
all of those instances the Legislature determine for them- 
selves the expediency of the law. They do not leave it to 
the people or any portion of them to decide the question of 
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expediency. In all such cases the Legislature must de. 
clare the law expedient if the event shall happen, and inex. 
pedient if it shall not happen. It is impossible under the 
law for the Legislature to delegate to others the responsi- 
bility of deciding whether a law is expedient or proper. 

The act under discussion transfers this responsibility to 
the majority of the registered voters of the respective elec. 
tion districts. Whether liquor shall be sold by the appli- 
cant is made to depend upon the whimsical notions of the 
majority of the registered voters of the respective precincts. 
They are metamorphosed into a law-making power and 
must breathe life into this statute before it has vitality. 
This is clearly the law, and if the law was without any 
other objectionable feature would be sufficient to render the 
law unconstitutional. 

It is a principle of law that where the same clause or a 
similar one exists in the Constitution of other States that 
great weight should be given to the construction that such 
clauses have received in the courts of their States. Lang- 
don vs. Applegate et al., 5 Md., 327; Ash vs. Parkinson, 
5 Nev., 15; Hen vs. Page, 7 Ind., 23. 

The Constitution of the State of Florida is very similar 
to that of Indiana and of Iowa. 

Section 18, Article 4, of the Constitution of the State of 
Florida provides that “ all laws shall be general and of uni- 
form operation throughout the State.” 

The act under discussion is violative of this provision. 
It is not uniform in its operation. The words of uniform 
operation are not meaningless. The courts have given 
them a well defined and certain meaning. The provision 
that all acts of a general nature shall have a uniform opera- 
tion refers to the practical working and effect of a law. 
Gerbrick vs. State, 5 Iowa, 491; People vs. Coleman, 4 
Cal., 46; People vs. Judge, 17 Cal., 547. 
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This law is not uniform in its operation, and no construc- 
tion or contortion can make it uniform in its operation. 
The practical working and effect of this law is to affect the 
people of one county in one way and of another county in 
another way; to affect the people of one election district 
in a different way from the people of another district. In- 
deed its practical working and effect is to mandatorially 
shape the fortunes of one citizen in a manner different from 
those of another. Indeed its practical working and effcct 
is to allow one man to make money by the sale of liquor 
and to prohibit another living in the same district under 
the same laws from making a competency in the same way. 
The law as it stands is the most tyrannical discrimination 
against the citizen that ever appeared upon a statute book. 
It. resolves itself into a sovereign State, putting up the per- 
sonal popularity of one man against another man. It is 
simply this and nothing more, and the Constitution of this 
State does not tolerate the idea that a preference should be 
given one of its citizens over another because his ways and 
methods may have won him more popularity. 

Under the Constitution of this State the officers are de- 
fined, and we nowhere discover such an office as the office 
of liquor dealer, but this law in its practical effect creates 
such an office. For it makes the right to exercise the call- 
ing of a liquor dealer dependent upon the endorsement of 
the majority of the registered voters of the district. 

The act is not strictly speaking a local option law. It 
has not the fairness of such a law. Under a local option 
law the question is submitted whether liquor shall or shall 
not be sold. This law submits no such question. It says 
that liquors may be sold, but leaves it to the whim and ca- 
price of the changing and changeable multitude to say 
whether this man or that man shall be allowed to sell. 
Whether John Jones is a better man than Bill Jackson, 
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depriving it of that uniform operation that the Constitu. 
tion requires all laws to have. 

Section 16 of Article 6 of the Constitution provides that 
no other courts than those herein specified shall be organ. 
ized in this State. 

This clause is violated in this act under consideration, 
Sections 2, 5 and 6 of the act provide in terms unmistak- 
able for the establishment of a court. Section 2 of the act 
provides for the meeting of the County Commissioners to 
hear the petition of an applicant for a license, and section 
5 of the act constitutes them a court to take the proof and 
hear and determine upon an affidavit made, that charges 
any person who has been able to procure a license with an 
infraction of the law as to his guilt or innocence. These 
two sections are so intimately interwoven with and so 
much a part and parcel of every other section of the act as 
to nullify it entirely. In other words, if the sections con- 
stituting the County Commissioners a court are unconstitu- 
tional then the whole act is void. For these sections con- 
stitute the very woof and warp of the law; and so con- 
nected with each and every section of the act as to impreg- 
nate them with the unconstitutionality by which they are 
enacted. 

The act under consideration was approved March 34d, 
1883. The act entitled an act for the assessment and col- 
lection of revenue was approved March 5th, 1883. Section 
13 of this act provides for the issuing of a license upon the 
payment of the requisite fees without qualification. The 
question arises, does not this act work a repeal of the 
other ? 

Again, we contend that the law is against public policy. 

Any law that is inevitably productive of vicious results 
is undoubtedly against public policy. For the very spirit 
of the law is in harmony with all that is noble and elevat- 
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ing. Its policy is opposed to all that is debasing or which 
tends to. debase, and laws which tend to debase, whether by 
design or by accident, are against public policy. 

The law under consideration, if followed to its natural 
results, will be baneful in the extreme. Its tendency is to 
wrest the liquor business from the hands of the better ele- 
ment of dealers and place it in the control of the more cor- 
rupt and venal. For it may be that an honest, respectable, 
fair-minded dealer may not be able to procure the endorse- 
ment of the majority of the registered voters, except by 
practices to which he would not resort. Not so, however, 
with the evil-minded and wickedly-disposed citizen. He 
would not hesitate to go out into the byways of life to give 
an ignorant and corrupt voter a drink or dollar for his en- 
dorsement, and thus purchase the requisite majority, and 
afterwards add perjury to his other crime by taking the 
oath required by the act. Thus the law not only gives the 
liquor trade into the hands of the vicious, but also leaves 
the determination of who shall or shall not be dealers to the 
most ignorant and besotted of a community. This must be 
the result, and because of this pernicious result I submit 
that the law is bad in morals and against public policy. 


John T. and Geo. U. Walker for Relator. 


I shall not undertake to go over any of the ground al- 
ready occupied by my associate. Indeed, most of what I 
shall say will be on the concession, for the sake of the argu- 
ment, that the positions we there assumed are untenable. 

Pursuing, then, the line of argument indicated let us 
concede that the act in question, “ An act to regulate the 
sale of liquors,” &c., approved March 3d, 1883, is the exer- 
cise by the Legislature of a police power. — 

We concede that it is perfectly competent for the Legis- 
lature, with the approval of the Governor, to regulate the 
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sale of liquor ; that there is nothing to be found in the Con. 
stitution of the State or of the United States inconsistent 
with the exercise of such a power; that, therefore, this en- 
actment, in respect of the purpose disclosed in its title, is 
obnoxious to no constitutional provision. Hence its un- 
constitutionality must be found, if at all, in the details by 
which its purpose is sought to be effected. 

Again, we fully assent to the canon that this enactment 
cannot be declared unconstitutional unless it plainly and 
palpably violates or disregards some provision of the State 
or Federal Constitution. Whenever we allege that it, or 
any provision of it, infringes a constitutional provision, we 
must put our finger on the provision, and if there be, after 
a careful consideration thereof, a reasonable doubt, it must 
be resolved against us and in favor of the law. 

So far, then, we are in harmony with our adversaries, 
What, then, are the details of the enactment which violate 
the organic law? How does the modus operandi defeat the 
the general purpose of the law? These are the questions, 
and the burden of answering them so as to leave no doubt 
we recognize to be on us. 

The XIVth amendment to the Constitution of the United 
States declares that “all persons born or naturalized * * 
* * are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any 
law which shall abridge the privilege or immunity of citi- 
zens of the United States, nor shall any State * * * * 
deny to any person within its jurisdiction the equal pro- 
tection of the laws.” 

Section 11 of the Bill of Rights, Constitution of Florida: 
“ All laws of a general nature shall have a uniform opera 
tion.” 

Section 18, Article IV: “ In all cases enumerated in the 
preceding section, and in all other cases where a general 
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law can be made applicable, all laws shall be genera] and 
of uniform operation throughout the State.” 

The act in question is general in its nature. It is a gen- 
eral law, applicable to the whole and every portion of the 
State. Upon this proposition there is no diversity of views. 
Now, we submit that it violates (1) the latter clause of the 
14th amendment to the Constitution of the United States, 
(2) the section (11) above quoted of the Bill of Rights, and 
(3) in its lack of uniformity of operation throughout the 
State. Section 18 of Article 14, before cited. 

There is, we suppose, some difference between Section 11 
of the Bill of Rights, and Section 18 of Article 4 of the 
Constitution of the State. The uniformity referred to in 
the former being as to persons and things; in the latter as 
to the territorial sub-divisions. 

If this be a correct assumption it would seem that Sec- 
tion 11 of the Bill of Rights and the 14th amendment com- 
pass the same object ; to prevent, among other things, “ any 
discrimination between persons or the granting of an in- 
dulgence to one which is not granted to another standing 
in the same relation.” 

Of course we do not maintain that the 14th amendment, 
as applicable to this question, inhibits the State from legis- 
lating upon or regulating any subject. which it previously 
could, but only requires that such action shall apply equally 
to all persons in the same particular or general jurisdiction 
standing in the same relation of citizenship to the subject mat- 
ter of the legislative action. It was not therefore designed to 
prevent the Legislature of any State from “ regulating,” in 
any manner it might deem fit, the sale of liquors within the 
State, or within any particular portion of the State, so 
only that the regulation should apply to all citizens therein 
equally. 

In Missouri vs. Lewis, 101 U. S., it is held that the 















SUPREME COURT. 








The State ex rel. v. Brown—Argument of Counsel. 











amendment was intended, in this respect, to control legis. 
lation only in its application to persons, which ruling is in 
accord and not at all in conflict with the case in 18 Wallace, 
p. —, cited by the Attorney-General, as is perfectly plain, 

Ex-parte Virginia, 100 U. S., bot. p. 346, et seq., is more 
full to the same point. See, also, the dissenting opinion of 
Justice Field, concurred in by Clifford, J., pp. 367 and 368, 
We quote from the dissenting opinion the following, as to 
which, however, there is no dissent among the Justices; 
“ The equality of the protection extends only to civil rights 
as distinguished from those which are political or arise 
from the form of government and its modes of administra- 
tion, and yet the reach and influence of the amendment are 
immense. It opens the courts of the country to every one, 
on the same tenor, for the security of his person and prop- 
erty, the prevention and redress of wrongs, and the enforce- 
ment of contracts; * * * * it allows no impediment to 
the acquisition of property and the pursuit of happiness, 
to which all are not subjected ; it suffers no other or greater 
burdens or charges to be laid upon one than such as are 
equally borne by others. ° ” ° ” . 
It secures to all persons their civil rights upon the same 
terms. * * * * * Much confusion has arisen from 
tailing to distinguish between the civil and the political 
rights ot citizens. Civil rights are absolute and personal. 
Political rights on the other hand are conditioned and depend- 
ent upon the discretion of the elective or appointing power, 
whether that be the people, acting through the ballots, or 
one of the departments of their government. The civil 
rights of the individual are never to be withheld, and may 
always be judicially enforced. The political rights which 
he may enjoy are qualified because their excrcise depends 
on his fitness to be adjudged by those whom society has 
clothed with the elective authority.” See also Strauder vs. 
West Virginia, Id., 303. 
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We think that it sufficiently appears from these and 
other authorities that this amendment was designed to 
reach to every citizen that though “ primarily assigned to 
give protection to persons of the African race * * * * 
the generality of the language used necessarily extends to 
all persons of every race and color.” Field, J., 100 U.S., 
on p. 361. 

Well, does this enactment give this equal protection ? 
Or, what seems to be the equivalent question: does it op- 
erate uniformly upon all persons who may desire to become 
dealers in liquor? 

The word uniform as used in this connection cannot well 
be defined, so as to cover every case that may arise. The 
difficulty was felt and expressed in McConihe ex rel. vs. 
McMurray, 17 Fla., 266. His Honor, Justice Westcott, in 
making the application to the enactment then being consid- 
ered, sought the light of analogy. Quoting from the Su- 
preme Court of Arkansas, he says: “ Taxing by a uniform 
rule means by one and the same unvarying standard ;” from 
the Supreme Court of California, construing the expression 
that “taxation shall be equal and uniform,” “it cannot 
discriminate between persons or grant an indulgence to one 
which it does not grant to another standing in the same 
relation ;” from the Supreme Court of Louisiana, when ap- 
plying the constitutional provision of that State, “ that 
taxation shall be equal and uniform throughout the State,” 
he says: “It would preclude a discrimination as between 
those carrying on the same business ;” and so the Supreme 
Court of California in Smith vs. The Judge of the Twelfth 
District, 17 Cal., 554, held that a law to be uniform must 
bear equally in its burdens and benefits upon persons stand- 
ing in the same category.” 

The petitioner, Henry W. Arpen, is a citizen of the U. 
8. and of the State, and of full age. The business of a lig- 
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uor dealer is, under the Constitution of this State, a lawful 
pursuit. In order to its pursuit every person who engages 
in it must pay a license tax (authorized by the Constitution) 
of a certain amount for every place where he carries on the 
business. This he has done, or what is the same thing, has 
made a lawful offer to do so. Of course the license is not 
essential to his protection. It is only evidence that he has 
complied with the law; but that may otherwise be shown. 
He proceeds to engage in the business, is arrested, tried, 
condemned and punished. His neighbor, also a citizen of 
the United States and of the State, and of full age, does pre- 
cisely the same thing with impunity. Here is a different 
application 9f the criminal law to two persons apparently 
occupying the same relation—whose civil rights ought 
to be the same and who ought to be equally protected ; but 
we are informed that while they do stand in the same rela- 
tion to the State and the U. 8S., and to the government and 
the Jaws in general, they do not occupy the same social or 
moral status. They don’t stand in the same relation as 
persons to the majority of the electors of the neighborhood, 
and this majority have granted the indulgence to one but 
were unwilling to grant it to the other. 

But the authorities cited as well as, it seems to us, the 
plainest reasons that such a relation as this cannot be con- 
templated. By persons standing in the same relation can 
only be meant, persons possessing the same attributes of 
citizenship, not holding the same place in the affection or 
esteem of their fellows. 

The law must be that there can be no discrimination be- 
tween persons in the same locality and jurisdiction and 
standing in like relation to the law ; that for any privilege 
conferred the qualifications must be the same for all, and 
those qualifications must be such as they can comply with 
by their exertions, not such as one or another may or may 
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not be able to comply with according as the fluctuating ca- 
price of those around him may permit—the qualification, 
the standard, must not be such as to leave it to the decis- 
ion of an unorganized, irresponsible, constantly changing 
body, whether he possesses these qualifications or comes 
up to the standard. A body unknown to the law, except 
in connection with the elective franchise, responsible to 
and accessible by no court, from whose decision made upon 
no settled rule or principle there lies no appeal anywhere of 
any kind. Surely the civil rights of the citizens of the 
United States and the States can’t be dealt with in that way. 
If a discretion can be by Legislature vested anywhere to 
determine who of the citizens shall alone engage in this 
lawful pursuit, to decide upon the fitness of any who may 
choose to engage in it, surely that discretion should be con- 
fided to some agency of the government, organized and rec- 
ognized by the law, known by and accessible to the citizen. 
We do not use the words “should be” in respect of the 
policy of the enactment, but in reference to its equal pro- 
tection and uniform operation to and upon all persons. 
Where is this body whose assent I must obtain before I 
can follow a business that other citizens are engaged in, 
how can I find it, and how must I apply to it? What are 
the rules that are to govern my application, and what are 
the principles by which they are to decide on my applica- 
tion. In order to place me and the other on a plane of 
equality before the law I have a right—a citizen’s right— 
to know these things. Equality under the law, uniformity 
of operation of the law, demands that whatever restric- 
tions, conditions, qualifications or burdens are imposed 
upon the exercise of any legal right by any citizen they 
shall be certain, fixed, paramount, unvarying,a compliance 
with which by any one shall not be defeated by the mere 
38 
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temporary and evanescent sentiment of any or all of the 
electors. 

The case of Groesch vs. State, 42 Ind., 557, and another 
ease, referred to by the Attorney-General, from the State of 
Mississippi, are the only ones that have discussed laws 
similar to the one in hand. The case mentioned held simi- 
lar laws under similar State Constitutions valid, and the 
ease from Indiana fairly covers all the points we have 
made, and decides them all against our positions. But, it 
is to be observed that the influence of the fourteenth amend- 
ment was not invoked in either of the cases, nor were the 
objections there urged tried by some of the tests we offer 
here. 

All the other cases relied upon by counsel for the motion 
are essentially different from this. They involved the 
question of a delegation of the law-making power. They 
involved no-question touching the equality and uniformity 
of their operation upon the citizen. In those cases the law,, 
whether it was to be operative or remain dormant, affected 
all citizens equally and alike. 

And of these cases much relied on, State vs. Court of 
Common Pleas, 36 N. J., does, indeed, strongly imply that 
no allegation of any power under the law can be made ex- 
cept to some recognized formal agency or functionary of 
the State. , 

That class of cases have all been discussed in the brief of 
our associate, Mr. Hartridge. 

This enactment clearly puts it in the power of a body of 
electors to enable one citizen to exercise and enjoy a civil 
right, for the exercise of which another would be punished 
upon no other, higher or better ground than that they capri- 
ciously and arbitrarily so willed it. Would these two per- 
sons enjoy the equal protection of the law? No, the one 
or the other becomes a criminal or an innocent man, not 
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according to any settled, permanent, uniform rule of law, 
but according to the whim for the time being of those who 
belong to neither department of the government, the judi- 
cial, the executive or the legislative. 

The Board of County Commissioners have no discretion, 
they are mere instruments of the will, as it happens to be, 
of a majority of the electors. Whatever discrimination 
this ever changing body of people may make among the 
citizens under this law the County Commissioners must 
obey. 

The citizen to-day who stands to the State and the law 
in the complete relation of a law-abiding, peaceable and 
orderly citizen becomes to-morrow, nay, in an hour, changed 
by the same law into a violator in the law, a criminal, 
without having, in any particular, changed his conduct 
from a law-abiding into a law-breaking citizen, because, and 
only because, the sentiment of his neighbors, either as to 


. him or his business, or the business he is doing has changed. 


His neighbor in the same locality, the same jurisdiction 
under the same law, pursues the same business lawfully, 
not because of any difference of any kind between him and 
the criminal other than in the favoritism of their fellows. 

Can that command the respect due to a law or a regula- 
tion which punishes one man for a line of conduct which 
another follows with impunity? Does the law afford 
equal protection which fines and imprisons one for doing 
what is legalized when done by another who stands in the 
same relation? Be it observed that this equality of pro- 
tection and uniformity of operation has reference to the 
relation occupied by the citizens at the time the regulation 
was enacted into the form of law. 

When a statute is enacted the question is, does it give equal 
protection to all persons? Does it operate uniformly upon 
all persons? It will not do to answer yes upon all persons 
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who may chance to stand in like relation to the public ma. 
jority from time to time. 

An eminent writer on political science says: “ The sys. 
tem of special legislation from top to bottom is based upon 
a supposed necessity, which is taken for granted as exist. 
ing that privileges may be conceded to one or a few which 
it is not safe nor politic to concede to all. Nature never 
acts in this way, nor will thoroughly enlightened govern. 
ments do so when they exist. It is unnecessary to dilate 
upon this abuse, which may safely be set down as the great- 
est danger to which any system of government is liable. It 
may almost be said to be the root of all public ills. Legis. 
lation should know nothing of individuals. All modern 
thought tends to the conclusion that the universe is goy- 
erned by general laws, and a belief in special providences 
is entertained by only the most superstitious. A sound 
system of government should recognize individuals no 
more than the laws of nature recognize them. The law 
should apply to all without discrimination for or against.” 

The general revenue law, approved March 5, 1883, au- 
thorizes the Collector of Revenue to issue a license to deal 
in liquor upon the payment of the license tax and the clerk’s 
fee. Sec. 11. 

Whether the provisions of that act and the requirement 
of Section 2 of the act of March 3, 1883, can stand to- 
gether is submitted to the enlightened judgment of this 
honorable court. 

The parts of the last act which invest the County Com- 
missioners with judicial functions are manifestly unconsti- 
tutional. Whether they are so inseparably connected with 
the other portions of the statute as to make them necessary 
to its life, wealso submit to the court, only remarking that 
the only license provided for by this act is one which is 
conditioned to be suspended or revoked by the Board of 
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County Commissioners for any of the causes hereinafter set 
forth. 


The Attorney-General for the Motion. 


I. Neither the act of March 5th nor any other act at- 
tempts to specially or expressly repeal the act of March 3. 
There is not even a general repealing clause to the act of 
March 5th. It expressly repeals for certain purposes the 
general revenue law of 1881, but not any other law. 

If there is any repeal of the act of March 3d by that 
of March 5th, it is by implication. The third sub-divis- 
ion of section 11th of the act of March 5th provides that 
dealers in spirituous, &c., liquors shall pay a: license tax 
of $300 in each county for each place of business, and 
dealers paying the same and receiving a license therefor 
shall be authorized to sell spirituous, &c., liquors. This 
statute provides for a county tax and for licenses. It isa 
familiar rule that repeals by implication are not favored in 
law, and that a subsequent statute will not be construed to 
repeal a former, unless the two cannot co-exist. They must 
be irreconcilable before a repeal will be regarded as in- 
tended or resulting. 

Another rule is that all acts passed at the same session 
are to be taken in pari materia, and receive a construction 
that will give effect to each, if possible. Fla, A. & G. C. 
R. R. Co. vs. P. & G. R. R. Co., 10 Fla., 160; Mitchell vs. 
Duncan, 7 Fla., 13. ; 

Another rule is that all acts in pari materia should be 
taken together as if they were one law. Mitchell vs. Dun- 
ean, 7 Fla., 13. 

The third section of the act of March 3d provides that 
no Collector of Revenue of any county shall issue license to 
any person * * * anless a permit is presented from 
the Board of County Commissioners. This permit is that 
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authorized by section 2 to be issued under said act of 
March 3d on the petition of the applicant fo se// intoxicating 
liquors. Such petition has to be signed by the applicant 
and a majority of the registered voters of the election dis. 
trict in which he desires to make sales of such liquors, 
The first section provides that it shall not be lawful for 
any person * to sell any intoxicating liquors * * jp 
any election district in any county in ‘this State, “ except 
as hereinafter provided.” The /icense referred to in the 3d 
section is not authorized by this act. Of course it is a 
license as to the same subject-matter, 7. e., the sale of lig- 
uors. In this act of March 5th we find provision made as 
to the Collector of Revenue issuing licenses for the sale of 
spirituous liquors, and the manner and mode of issue pro- 
vided in this act of March 5th is the same as was provided 
in the general revenue act of March 5th, 1881, and the 
license tax is the same as was provided for by said act of 
1881. These acts being in pari materia, in so far as the liq- 

uor dealer’s license is concerned, are to be so far ccustelil 
as one law, and as the act of March 3d refers directly and 
clearly to a license authorized at the date of its passage by 
an act for which the act of March 5, 1883, is a substitute, 
and which substitute continues the same license, what can 
be clearer than that the law-makers did not intend that 
the act of March 5th, 1883, should not repeal the act of 
March 3d by merely continuing the license for which the 
act of 1881 had provided, and which the act of March 3d 
referred to. This would be so, I mean, even if the act of 
March 3d had become a law before the Legislature had 
acted on the bill which culminated in the act of March 5th, 
1883 ; but when we consider the fact that the Legislature 
had even adjourned before either bill became a law ; that 
they were passed by the Legislature as concurrent prospec- 
tive regulations of the same subject, and that the act of 
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March 5th, 1883, was not enacted by the Legislature with 

the understanding that the act of March 3d existed asa 

separate, independent and unqualified law, it is impossible, 
"I respectfully submit, to come to any other conclusion than 
that the Legislature intended that the two measures should 
regulate the one subject. There is moreover no inconsis- 
tency whatever. Each is cumulative of the other, and each 
can stand without any strain or warping of the rules of 
construction. 

This question seems so plain to my mind that I have not 
felt justified in giving it any more of the limited time inter- 
vening between this hour and the calling of the case for ar- 
gument. 

II. The second contention that will be made is that the 
act of March 3d is unconstitutional. 

I know of no provision of our Constitution which is vio- 
lated by it. 

Regarding the statute as one for the assessment and col- 
lection of taxes for State, county or municipal purposes, or 
for the punishment of crimes or misdemeanors, or of any 
other character coming within sections 17 and 18 of Ar- 
ticle 4 of the Constitution, I am unable to see that it is 
either a special or local law, or that it is not of a general 
and uniform operation throughout the State. 

There is nothing whatever, by word or meaning, in the stat- 
ute that implies that it is a statute which shall apply merely 
to the cases of special or particular persons of the same 
class, or be in force in one locality and not in another in the 
State. It is the law unto every one who proposes to be a 
liquor dealer, whosoever he may be, and no part of Florida 
is exempt from its provisions. 

In McConihe vs. State ex rel.,17 Fla., 267, this court 
quotes approvingly the following language from the Su- 
preme Court of Iowa as to the constitutional provisions in 
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that State providing that “ the General Assembly shall not 
pass local or special laws for the incorporation of cities and 
towns,” and “that all laws of a general nature shall have 
a uniform operation,” viz: ‘“ These laws are general and’ 
uniform not because they operate upon every person in the 

State, for they do not, but because every person who is 

brought within the relations and circumstances provided 

for is affected by the law. They are general and uniform 

in their operation upon all persons in the like situation, and 

the fact of their being general and uniform is not affected 

by the number of persons within the scope of their opera- 

tion.” 

In California, (17 Cal., 554,) says our court, the Supreme 
Court held that “a general law of uniform operation was 
such a law as bore equally in its burdens and benefits upon 
persons standing in the same category.” 

In Indiana, where the constitutional provisions are like 
ours, the Supreme Court says: “ It cannot be held that the 
framers of the Constitution intended that the operation of 
laws throughout the State should be uniform in any other 
sense than that their operation should be the same in all 
parts of the State under the same circumstances and con- 
ditions.” Groesch vs. State, 42 Ind., 547. 

The case of Groesch vs. State was a very similar law to 
this one in question. 

As a part of the machinery which one desiring a liquor 
license has to use, and consequently as a part of the license 
tax law, it is not antagonistic to the constitutional provis- 
ion that the Legislature shall provide for “an uniform and 
equal rate of taxation,” (Sec. 1, Art. XII,) because the tax- 
ing part of the law taxes by one and the same unvarying 
standard, and does “ not discriminate between persons or 
grant an indulgence to one which it does not grant to an- 
other standing in the same relation,” (35 Cal., 616 ;) and it 
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ot does not make a discrimination as between those carrying 
id on the same business, but imposes like taxation upon all 
ve persons in the same trade or calling. 17 Fla., 266. 
id * This statute does not violate the provisions of Section 1, 
1e Article 4, by committing legislative power to the people. 
is Groesch vs. State, 42 Ind., —; Rohrbecker vs. City of 
d Jackson, 51 Miss., 735. 
m It is not a local option law. Cases cited above. 
d This act does not delegate any authority to make laws. 
d The Legislature has in it made a plain, unqualified com- 
a- mand and requirement of what must be done to secure a 
liquor license. No act of the people, or any part of them, 
e or of any agency in any sub-division of the State, is neces- 
8 sary to give it application as a law whose rules are to be 
D followed. This is clearly settled by the cases from Indiana 


and Mississippi. In the light of the cases from other 
States referred toand read by us at the bar, the Legislature 
could have gone much further in submitting the ques- 
tion of the utility of the statute as a law, to the people 
of the territorial sub-divisions of the State. These cases 
are: Locke’s Appeal, 71 Penn., 491; State vs. Wilcox, 42 
Conn., 8364; Commonwealth vs. Bennett, 108 Mass., 27; 
State ex rel, vs. Court of C. P. of Morris, 36 N. J. (Law), 
72; Anderson vs. Commonwealth, 13 Bush., 485. 

The decisions from Indiana, Mississippi, New Jersey, 
. Connecticut, Massachusetts, Kentucky show that the regu- 
: lation or prohibition of the sale of liquor belongs to the 
police powers of a State. In these decisions are to be 
found references to others. In Mississippi the gentler sex 
is given a voice as to whom shall be licensed. The cases 
show that the regulations of our system are neither novel 
nor extraordinary. See, also, State ex rel. Hensall vs. Lud- 
ington et al., 33 Wis., 107; Comm. vs. Biackington, 24 
Pick., 352. 
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This statute is an experiment in Florida. None will 
deny that the evil it seeks to ameliorate is as great as is 
known to man. Is it not the greatest evil known? Has 
it not borne to our race more misery than any agency that 
exists? The agonizing echo of its ceaseless tread has re- 
sounded in homes and hearts made desolate by its triumphs 
throughout time, and every sentiment of humanity ap- 
proves the effort to arrest its ravages. The framers of our 
National and State Constitutions have, however, made no 
ramparts for its protection, which make any appeal to the 
sentiment of courts at all necessary, even if they could be 
listened to when against organic law. 

In the argument filed by Messrs. John T. and Geo. U. 
Walker it is conceded “ that it is perfectly competent for 
the Legislature, with the approval of the Governor, to 
regulate the sale of liquor ; that there is nothing to be found 
in the Constitution of the State or of the United States in- 
consistent with the exercise of such a power; that there- 
fore this enactment, in respect of the purpose disclosed in 
its title, is obnoxious to no constitutional provision ;” and 
that “hence its unconstitutionality must be found, if at all, 
in the details by which its purpose is sought to be enforced.” 

After quoting from the 14th amendment to the @onsti- 
tution of the United States, and quoting the 11th Article 
of the Florida Bill of Rights, and quoting Section 18 of 
Article 4 of the State Constitution, they say: “ The act is 
general in its nature,” and “is a general law, applicable to 
the whole and every portion of the State ;” but they con- 
tend it violates the latter clause of the 14th amendment, 
Section 11 of the Bill of Rights, and that it lacks uni- 
formity of operation throughout the State. They assume 
that Section 11 of the Bill of Rights differs from Section 
18 of Article 4 in that the former refers to persons and 
things and the latter to territorial sub-divisions; the 
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former and the 14th amendment compassing the same 
object to prevent among other things “any discrimi- 
nation between persons or the granting of an indul- 
gence to one, which is not granted to another standing in 
the same relation.” They “do not maintain that the 14th 
amendment as applicable to this question inhibits the State 
from legislating upon or regulating any subject which it pre- 
viously could, but only requires that such action shall apply 
equally to all persons in the same particular or general ju- 
risdiction standing in the same relation of citizenship to the 
subject-matter of the legislative action.” “It was not,” 
they say, “ therefore, designed to prevent the Legislature 
of any State from regulating, in any manner it might deem 
fit, the sale of liquor within the State or any particular 
portion of the State. So only that the regulation shall ap- 
ply to all citizens therein equally.” 

_ In the case of Bartemeyer vs. Lowa, 18 Wall., 129, it is 
held by the Supreme Court of the United States that the 
14th amendment did not interfere with the right of the 
States to either prohibit or regulate the traffic in or sale of 
liquors (with one solitary exception useless to mention here) 
by virtue of their police powers. The liquor traffic is not a 
“privilege or immunity” which this amendment was in- 
tended to prevent the abridgement of. 

In Missouri vs. Lewis (101 U. 8. Repts., p. 22,) the Su- 
preme Court of the United States holds that the provision 
of said amendment that no State “shall deny to any person 
within its jurisdiction equal protection of the laws” con- 
templates “ the protection of persons and classes of persons 
against unjust discrimination by a State,” and does not 
even “relate to territorial or municipal arrangements made 
for different portions of a State.” 

Now with all deference I ask what persons or class of 
persons does this act discriminate against at all. It pre- 
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scribes a certain permit as a necessary instrument for any 
one who desires to obtain a license from a Collector of Rev- 
enue to sell liquors, and also prescribes a method of obtain- 
ing such permit, but what person or persons does it say 
may get such permit by any other method or such license 
without such permit? None whatever. Jones, Smith, 
Williams, Tomkins and Selladrink, all have to tread the 
same mill. What class of persons is excluded from the 
rules it prescribes? Is the native white citizen excluded 
from and the negro included within its rigorous system, 
and the naturalized white citizen given a chance to get a 
license on less rigorous terms than the colored citizen? 
No, there is not one word of discrimination against any 
person or class of persons. It prescribes the same uniform 
rule to all classes all over the State. 

In the case of Ex-parte Virginia, 100 U. S. Sup. Ct. 
Repts., there is not a word from which it can be argued 
that this statute of itself makes any discrimination, 
whether it be in the opinion of the court or in the dissent- 
ing opinion from which the counsel quoted. Dissenting 
opinions are not usually very convincing documents, and 
have not the authority of law. 

The question of uniformity has been fully discussed. 
Whether we take the Bill of Rights Article, or Section 18 of 
Article 4, and whether we adopt or not the assumption of 
counsel that the former refers to “ uniformity as to persons 
and things, and the latter as to territorial sub-divisions,” 
the statute is uniform as to all persons who may seek to 
avail themselves of it and as to territorial sub-divisions. 

The fact that “A ” can and “ B” cannot comply with the 
requirements which a statute makes of the whole alphabet 
of citizens will hardly ever be taken as even a shadow of 
reason that the requirements are not general and uniform 
to all persons desiring to do that as to which these require- 
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ments are prescribed, and no authorlty has been produced to 
support such a theory. 

The cases from Indiana and Mississippi dissipate at once 
all the mist which the remarks about “ fluctuating ca- 
price” of the majorities, and inability to comply there- 
with, are desired to raise. Not a line of law has been 
shown to the effect that such regulations by majorities are 
unconstitutional. There is no room for doubt in the light 
of these cases, interesting as the genius of counsel makes 
his plea against them. 

In Iowa the Constitution declared that “all men are 
equal and endowed with the right of acquiring, possessing 
and protecting property,” and forbid the General Assembly 
granting “ to any citizen or class of citizens privileges or 
immunities which upon the same terms shall not equally be- 
long to all citizens.” It was held by the Supreme Court 
that a statute providing the granting of permits to persons 
of good moral character who are citizens of the county to 
sell intoxicating liquors was not in conflict with such pro- 
visions of the Constitution. Jn re Ruth, 32 Iowa, 250. 

I am unable to see that this statute is within the theory 
prescribed by the eminent writer on political science from 
whom a quotatiou is made. This statute does not “ recog- 
nize individuals,” but it does apply to all without discrimi- 
nation for or against. It is a general law, and there are in 
it no “special providences” for one or another applicant 
for its benefits or burdens. 

It is unnecessary for this court to decide the constitution- 
ality of the sections or provisions giving to the County 
Commissioners the power to revoke the license issued by 
the Collector of Revenue. So far as constitutionality of 
the parts of the statute authorizing the issue of the permit 
by the County Commissioners—a power which the writer 
of the first and second sections seems desirous of conceal- 
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ing, judging from the language used—are concerned I am 
willing for the sake of argument tu admit that the parts 
giving power to the Commissioners to revoke the Collee- 
tor’s license are void. The two powers are entirely dis- 
tinct, and neither is at all dependent upon the other. One 
is a power to one body to issue a permit which is a condi- 
tion precedent to obtaining a license from another officer, 
the other is a power in the body to revoke this license so 
issuing from the other officer. It is not a case in which it 
can be said the Legislature would not have granted the 
power to issue the permit without giving the power to sus- 
pend the license. You can strike out all the provisions as 
to revoking the license and there is lett a complete system 
as to issuing the permit. Cooley’s Const. Lim., 177, 181, 
m. p. 

R. B. Hilton handed to the court a law journal contain- 
ing, we understand, an article on the question. I[t has not 
been furnished to the Reporter. He also filed the follow- 
ing paper: 

We presume no one would have the hardihood to contend 
that the retail sale ot intoxicating drinks does not tend, in 
a large degree, to demoralize the community, to foster vice, 
produce crime and beggary, want and misery. And if 
such is its tendency, it should not have unrestrained license 
to produce these results. If sanctioned at all, it should be 
under restraints that will suppress, or at least mitigate, such 
evils to society. 

From an early period in civilization in all countries the 
unrestricted sale of such drinks has been regarded as per- 
nicious. Hence, as is believed, in the code of laws in every 
civilized State it has, at all times, been regulated and put 
under restraint. In this respect it has formed an exception 
to other legitimate business, and it is believed to have re- 
sulted from humane feelings and a desire to suppress im- 
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morality, vice, crime and disorder and the other miseries 
that follow in its train. 

This restraint is not the peculiar growth of any particu- 
lar political faith, or of any creed or sect, but seems to be 
a desire implanted in one’s nature to protect our race and 
kind from such evils; and it is implanted in the police 
power of State, and may be exercised as the law-makers 
shall deem for the best interests of the people. Its perni- 
cious tendency would fully authorize its exercise, even to its 
absolute prohibition as an article of sale. 


Tue CuteEF-Justice delivered the opinion of the court: 


Arpen applied to the Collector of Revenue for a license 
to sell intoxicating liquors, tendering the amount required 
by law. The Collector refused to issue the license upon the 
ground that the “act to regulate the sale of liquors, wines 
and beer in the State of Florida by the Boards of County 
Commissioners of the several counties ” had not been com- 
plied with. This act was approved March 3, 1883, and is 
designated as Chapter 3416. Arpen then obtained an alter- 
native writ of mandamus from this court directing respond- 
ent to issue the license or show cause, &c. On the return 
of the writ respondent moves to quash upon the ground 
that the act of March 3, Chapter 3416, had not been com- 
plied with. Sections one and two of this act require of the 
person wishing to sell such liquors in any election district 
that he shall make application to the Board of County 
Commissioners, at a regular meeting, for a license, which 
application must be signed by a majority of the registered 
voters of the election district, as shown by the registration 
list, asking the Board to grant to him the mght to sell 
liquors. The applicant is required to make oath that every 
signature to the application is genuine, and’that there was 
no fraud, bribery or deception in procuring the signatures. 
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Each signature must be attested by two credible witnesses, 
and the petition must be published in a newspaper in the 
county, or if there be no such paper, it must be posted at 
the county site and in the election district for two weeks 
before the meeting of the Commissioners. 

The third section forbids the Collector to issue the license 
unless a permit is presented from the County Commission- 
ers, and provides that the license shall contain a provision 
that the same may be suspended or revoked by the Board 
of Commissioners for cause, to-wit: selling liquors, wine 
or beer to a minor or person intoxicated. 

The fifth and sixth sections provide that on complaint 
that the licensee has violated this provision the license may 
be suspended and revoked when, notice having been given 
of any complaint, it shall appear, by the proofs to be taken 
before the Board, that there has been such violation, the 
Board hearing and determining the same. 

It is claimed by the relator that the act is inoperative, 
because it is “ not complete in itself;” that it contains no 
provision for issuing a license, or on what terms it shall be 
issued. 

The Legislature, at the session of 1881, by Chapter 3219, 
had enacted that State licenses should be issued to dealers 
in spirituous liquors by the Collector of Revenue on the 
payment of three hundred dollars for each place of business, 
and that counties and incorporated towns and cities might 
exact a further amount, not exceeding fifty per cent. of the 
State tax, the license to be signed by the Collector and 
Clerk of the Circuit Court. 

By an act approved March 5, 1883, Chapter 3413, the 
act of 1881 was repealed, but the provisions above referred 
to were re-enacted to all practical intent, it being an act re- 
vising the revenue law of the State. 

There is no incongruity in the acts of March 3 (prescrib- 
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ing the conditions and mode of applying for the license) 
and the act of March 5th, which fixes the amount to be 
paid on issuing the license. The two acts relating to the 
same subject-matter are in entire harmony as to their prac- 
tical operation. 

But it is contended that because the act approved March 
5th is operative in itself and does not require a petition or 
the action of the County Commissioners to authorize the 
issuing of a license, its operation and effect is to repeal the 
act of March 3d. There is nothing in the act of March 5th ex- 
pressly repealing anything except the act of 1881, but it is 
urged that the act of March 3 is repealed by necessary im- 
plication by that of March 5th, that being a later act it 
supersedes the former. 

The answer to this is that there is no incongruity be- 
tween them; that the act of March 3d had not been ap- 
proved and was not a law when the last act was passed ; 
and the Legislature adjourned on the second dav of March, 
leaving both acts in the hands of the Governor for his ap- 
proval, thus indicating that the Legislature intended that 
both should become laws. It can scarcely be contended 
that the Governor intended that one should repeal or defeat 
the other by signing the one on Saturday and the other on 
Monday, even if it lay in his power thus to destroy the 
effect of the former. He signed both in furtherance of the 
legislative will, and doubtless if the revenue law had first 
come to his attention he would have signed it first. There 
is nothing here to indicate that the act last approved was 
intended to repeal the first, and the acts being in pari mate- 
ria must be upheld if both can be made effective. Fla. A. 
& G. R. R. Co. vs. P. & G. R. R. Co., 10 Fla., 145, 160; 
Mitchell vs. Duncan, 6 Fla., 18, and authorities cited ; 
House vs. State, 41 Miss., 737. 

It is urged that the fifth and sixth sections are unconsti- 
39 
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tutional in that they create a judicial tribunal unknown to 
the law, by investing the County Commissioners with ju- 
dicial power to hear, try and determine a complaint against 
a licensed dealer and to impose a penalty, 7. e., to revoke 
the license ; and it is claimed that these sections are so in- 
terwoven with the act of March 3 that the whole act is 
tainted with illegality. 

While we agree that the provision of the sixth section 
does attempt to confer judicial power upon the Board in 
the respect stated, and that so much of the fifth and sixth 
sections as is liable to this objection is void under the con- 
stitutional provision which forbids the creation of courts 
not mentioned in the Constitution, yet if those sections 
were entirely eliminated the act would not be in the least 
affected in respect to its general purpose as expressed in its 
title. The act yet remains entirely operative to provide the 
method of making application to the Board and obtaining 
its permit to the issuance of the license which is the pur- 
pose of the act. The objectionable sections relate to a pro- 
ceeding to annul it, a feature by no means essential to the 
operation of the act in other respects. An act may be void 
in part without affecting other portions of it, if that which 
remains is capable of being executed in accordance with the 
purpose of the Legislature wholly independent of that which 
is rejected. Cooley’s Con. Lim., 177, 180. 

It is further claimed that the practical working of the 
law would be pernicious, promotive of criminal and de- 
moralizing practices, and is therefore void as against public 
policy. It is argued that “its tendency is to wrest the liq- 
uor business from the hands of the better element of dealers 
and place it in the control of the more corrupt and venal. 
For it may be that an honest, respectable, fair-minded dealer 
may not be able to procure the endorsement of the majority 
of the registered voters, except by practices to which he 
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would not resort. Not so, however, with the evil-minded 
and wickedly-disposed citizen. He would not hesitate to 
go out into the byways to give an ignorant and corrupt 
voter a drink or a dollar for his endorsement and thus pur- 
chase the requisite majority and afterwards add perjury to 
his other crime by taking the oath required by the act.” 
The act is thus said to be bad in morals and against public 
policy. 

This is a harsh arraignment of the legislative branch of 
the government which would pass an act tending to sacri- 
fice the moral life of the community. If the argument 
were addressed to the Legislature it might be induced to 
prevent the threatened mischief by requiring that there 
should be an entire prohibition, or an unanimous call to 
the business, instead of the consent of a purchased majority. 
But this is not an argument to be addressed to the courts. 

The Legislature alone must deal with measures of mere 
public policy in respect to these as well as other affairs of 
public propriety and welfare. 

The practical result of sweeping away this restrictive 
act would be, that any bad man in the community might 
go to the Collector and pay the license tax and demand a 
license and invoke the whole power of the State to compel 
the Collector to issue it to him, though no sane man in the 
county would sign his application; for the law of 1881, 
re-enacted by that of March 5th, 1883, reads: ‘ Which 
license shall be issued to each person on receipt of the 
amount hereinafter provided.” It was doubtless with the 
view to prevent the sale of intoxicating liqnors by persons 
who ought not to be entrusted with the agency, that the act 
approved March 3d was passed. 

Another objection to this act is that it contravenes that 
provision of the Constitution which requires that all laws 
of a general nature shall have uniform operation through- 
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out the State. [Sec. 17, Art. 4, of the State Constitution 
enumerates certain cases in which no local or special law 
shall be passed. The other provisions of the State Consti- 
tution are set out on pp. 574-5 of this volume.—Rep.] 
It was conceded in the argument that the act is not 
what is termed a “local option ” law, 7. e.,a law to take 
or not to take eftect in a given locality upon the con- 
sent or dissent of the voters of the locality, or upon 
other contingency while it may have effect in other locali- 
ties. There is nothing in the act providing that it is to 
take effect or not, either generally or locally, upon any con- 
tingency. There is nothingin it indicating that licenses shall 
or shall not be granted upon the assent or dissent of the ma- 
jority of voters anywhere. It simply provides that a license 
shall not be granted to the particular individual unless upon 
these several conditions: 1, that his application must be 
freely signed by a certain number of voters requesting that 
this person be granted a license to sell liquors in a designa- 
ted place, and 2, that he pay for the privilege a certain sum 
of money. The act is uniform in its operation throughout 
the State, and uniform in its operation upon every person 
who wishes to engage in the occupation of a liquor dealer. 
No person is prohihited by it from obtaining the requisite 
number of petitioners or paying his money or receiving a 
license, nor is there any locality in the State where he is 
forbidden to sell liquors upon complying with the law. 
This law is uniform because it operates alike upon all per- 
sons in all parts of the State who may desire to engage in 
the particular occupation. McConihe vs. McMurray, 17 
Fla., 238, 266, and authorities cited. 

Laws imposing conditions and restraints upon the sale 
of intoxicating liquors as police regulations have been up- 
held everywhere. The sale of drugs, gun-powder, liquors, 
poisons of every kind, is uniformly regulated by placing 
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conditions and restrictions upon it for the protection of 
health and morals. Men are not allowed to practice law or 
physic, or surgery or sell drugs, unless they possess certain 
qualifications of learning, scientific knowledge, skill, in- 
tegrity, &c., and in addition may be required to pay a tax 
or license fee to the government for the privilege of carry- 
ing on their special business, in which they are protected 
by law, and these conditions are sustained by the courts as 
reasonable and proper for the protection of the public 
against the mischiefs that may flow from ignorance and 
quackery, and yet it can scarcely be contended that the 
laws regulating these matters are not uniform in their op- 
eration within the meaning of the Constitution, simply be- 
cause an ignorant or vicious man may not be able to comply 
with the conditions essential to the public welfare. The 
right to impose conditions upon which men may be allowed 
to engage in a business which is the proper subject of police 
regulation, as before remarked, have been sustained by the 
courts everywhere, and as to the extent of the conditions, 
so long as they do.not contravene the constitutional rights 
of persons, the Legislature alone must limit them. 

In the case of The State ex rel. Henshall vs. Ludington, 
83 Wis., 107, where an act of the Legislature declared it 
to be unlawful to sell intoxicating liquors without having 
first obtained a license therefor, and that no person shall be 
granted a license without giving a bond, “ conditioned for 
the payment of damages to any person which may be in- 
flicted upon or suffered by them, either in person or prop- 
erty or means of support, by reason of so obtaining a 
heense, selling or giving away intoxicating drinks, or deal- 
ing therein,” and authorizing suits to be brought upon the 
bond by any person injured by the selling or giving away 
of intoxicating liquors, Dixon, C. J., delivering the opinion 
of the court, says: “Counsel for the respondent frankly 
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concedes the constitutional power of the Legislature to 
entirely prohibit the selling or giving away of ardent or 
intoxicating liquors or spirits to be used as a beverage, and 
attack only certain provisions of the act as heing incon- 
sistent with the authority to sell conferred, and repugnant 
to the constitutional rights of the citizen engaged in an 
authorized and lawful traffic or business. The point thus 
yielded, and as to which there would seem to be little room 
for controversy at the present day, of the general power of 
the Legislature over the subject acted upon, * * * takes 
away all grounds of constitutional support for the objections 
specially urged against particular clauses or portions of the 
act.””. The power to prohibit involves “ the utmost limit 
of legislative discretion in prescribing the conditions of 
sale. * * * It may couple the license with conditions 
so oppressive, burdensome and unjust that no citizen can 
afford to apply for or accept the privilege and engage in 
the business.” The court further says: “ The subject with 
which we are dealing is not one of those pertaining to the 
primary and fundamental rights of the citizen, and as to 
which no unlimited control has been vested in the Legisla- 
ture.” Counsel “seem to overlook this principal ground 
of distinction and argue as if the action of the Legislature 
was an infringement of the natural and inalienable rights of 
the citizen, declared and guaranteed by the Constitution. 
* * * Unlike other trades and employments which it is 
the right of the citizen to pursue undisturbed by arbitrary 
legislative interference and control, the person who engages 
in this must, within the limitation above indicated, do so 
subject to such disadvantages and restraints as may be pre- 
scribed by the law-making power which authorizes it.” 
The Constitution of Wisconsin contains no provision re- 
lating to the subject of intoxicating liquors or prohibiting 
the sale thereof. The doctrine of the court is the enuncia- 
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tion of the general fundamental right of the Legislature to 
prohibit or restrain by licenses, taxes, &c., and to impose 
such conditions and safeguards against the abuse of the 
traffic in an article of the character in question. It is not 
necessary for us to decide, and we do not decide here, that 
the traffic in intoxicating liquors may be wholly prohibited, 
but in the exercise of the police power of the State the 
Legislature may regulate and restrain it, and this power: 
implies that such conditions may be annexed to the appli- 
tion for a license as the Legislature may deem reasonable; 
and if the conditions here annexed are such as may prevent 
the granting of licenses to immoral or dishonest persons, 
we have no right to say that the Legislature may not pre- 
scribe the qualifications of those who may engage in the 
occupation of dealers in intoxicating liquors for the pro- 
tection of the public against the conduct of vicious men 
who might otherwise engage in the business without re- 
straint, owing nothing to the wholesome public sentiment. 

“ Those statutes, (says Judge Cooley, Const. Lim., 581,) 
which regulate or altogether prohibit the sale of intoxica- 
ting drinks as a beverage have also been, by some persons, 
supposed to conflict with the Federal Constitution. Such 
of these, however, as assume to regulate only and to pro- 
hibit sales by other persons than those who should be 
licensed by the public authorities, have not suggested any 
serious question of constitutional power. * * * The 
same laws have also been sustained when the question of 
conflict with State Constitutions or with general funda- 
mental principles have been raised. They are looked upon 
as police regulations, established by the Legislature for the 
prevention of intemperance, pauperism and crime, and for 
the abatement of nuisances.” Id., p. 583, citing decisions 
from Massachusetts, Iowa, Connecticut, Michigan, Illinois, 
Vermont, Indiana, New York and other States. 
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In the following cases laws referring to the people of 
towns and other localities the question whether licenses 
should be therein granted to sell intoxicating liquors have 
been sustained: Com. vs. Deans, 110 Mass., 357; Com. 
vs. Bennett, 108 Id., 27; Com. vs. Turner, 1 Cush., 493; 
State vs. Wilcox, 42 Conn., 364; State vs. Court Com. 
Pleas, 36 N: J. Law, 72; Locke’s Appeal, 72 Pa. St., 491: 
Anderson vs. Com., 13 Bush. Ky., 485. 

In the case of Anderson vs. Commonwealth the court 
unanimously hold “that the sale by retail of intoxicating 
liquors may be constitutionally regulated ; and that in local- 
ities, where in the opinion of the Legislature or of its con- 
stitutionally organized agencies, the peace and good order 
ot society so require, license to carry on the retail traftic 
may be refused altogether. * * * And further, that 
the Legislature may create other agencies to determine the 
local question, and that it is no constitutional objection to 
the agencies created by the act under consideration that 
they are composed of the body of the qualified voters of 
the city, town or civil district in which the necessary steps 
may be taken to test the sense of such voters on the subject 
of such retail traffic.” 

This decision expresses the views of many courts which 
have had the question before it, and the same rule would 
sustain the act under consideration. The Supreme Court 
of Indiana in Groesch vs. The State, 41 Ind., 547, holds 
that the Constitution does not require that the operation of 
laws throughout the State shall be uniform in any other 
sense than that their operation shall be the same in all parts 
of the State, under the same circumstances and conditions. 
The act under consideration in that case required any per- 
son desiring a permit to sell intoxicating liquors as a bev- 
erage to file in the Auditor’s office a petition praying such 
permit, stating among other things that he is a proper per- 
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son to receive such permit, which petition shall be signed 
by the applicant and also by a majority of the legal voters 
resident in the ward or township where the applicant pro- 
poses to sell such liquors. The Board of Commissioners on 
being satisfied that the petition is in proper form, and that 
it has been signed as required, shall direct a permit to be 
issued by the Auditor upon his complying with the provis- 
ions of the act, paying for the permit and giving bond as 
required by law. Says the court: “Thus the qualifications 
and fitness of each person, as well as the wish of the peti- 
tioners for the establishment of the business in their neigh- 
borhood, are at once settled by the voice of those who are 
most intimately concerned. If they do not thus open the 
door to the traffic the law provides that, so far as the ap- 
plicant is concerned, it shall remain closed.” The compli- 
ance with such conditions, the court says, has not been con- 
sidered as involving the exercise of legislative functions, 
and the act is general in its application to every locality, 
and uniform in its operation. The people in their sover- 
eign capacity do not enact or give vitality to the law or 
nullity it, but aid in its enforcement. 

A law similar to this was also adjudicated upon in House 
vs. The State of Mississippi, 41 Miss., 737, where it was de- 
cided that the power to grant such licenses must be exer- 
cised in accordance with the requirements of the act, “ and 
a grant of license without a petition of a majority of the 
legal voters resident within the city is null and void.” 
To the same effect see Rohrbacher vs. Mayor, &c., 51 Miss., 
735, 743. 

It is further urged with great tenacity on the part of the 
relator that the act under consideration is in violation of 
the fourteenth amendment to the Constitution of the Uni- 
ted States, which runs thus: “All persons born or natural- 
ized in the United States, and subject to. the jurisdiction 
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thereof, are citizens of the United States and of the State 
where they reside.” 

No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States ; 
nor shall any State deprive any person of life, liberty or prop- 
erty without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws.”’ 

A case came before the Supreme Court of the United 
States, reported in 18 Wallace, 129, (Bartemeyer vs. Lowa) 
in which was involved the right of the State to regulate 
the traffic in intoxicating liquors, and it was urged that 
such a law was void as violating the privileges or immuni- 
ties of citizens of a State or of the United States. The 
court says: “ We think that the right to sell intoxicating 
liquors, so far as such a right exists, is not one of the rights 
growing out of citizenship of the United States.” Mr. 
Justice Bradley, in a concurring opinion, says: “ The law 
was not in this case an invasion of property existing at the 
date of its passage, and the question of depriving a person 
of property without due process of law does not arise. No 
one has ever doubted that a Legislature may prohibit the 
vending of articles deemed injurious to the safety of so- 
ciety, provided it does not interfere with vested rights of 
property. When such rights stand in the way of public 
good they can be removed by awarding compensation to 
the owner. When they are not in question a claim of a 
right to sell a prohibited article can never be deemed one 
of the privileges and immunities of the citizen.” 

Mr. Justice Field, concurring also in the opinion of the 
court, says: “The prohibition of sale in any way or for 
any use is quite a different thing from the regulation of 
the sale or use so as to protect the health and morals of the 
community. I have no doubt of the power of the State to 
regulate the sale of intoxicating liquors where such regula- 
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tion does not amount to the destruction of the right of 
property in them. * * No one has ever pretended, that 
Iam aware of, that the fourteenth amendment interferes in 
any respect with the police powers of the State. Certainly 
no one who desires to give to that amendment its legiti- 
mate operation has ever asserted for it any such effect. It 
was not adopted for any such purpose. The Judges who 
dissented from the opinion of the majority of the court in 
the Slaughter House Cases never contended for any such po- 
sition. But, on the contrary, they recognized the power of 
the State in its fullest extent, observing that it embraced 
all regulations affecting the health, good order, morals, 
peace and safety of society, that all sorts of restrictions and 
burdens were imposed under it, and that when these were 
not in conflict with any constitutional prohibition or fan- 
damental principles they could not be successfully assailed 
in a judicial tribunal.” 

This decision of the Supreme Court of the United States 
would seem to so cover the question made under the four- 
teenth amendment that nothing further need be said. 
Counsel, however, call our attention to a decision of the 
Circuit Court of the United States for the District of Calli- 
fornia in a case involving the constitutionality of a revenue 
law of that State, in which the opinion was filed in Sep- 
tember last. The case was that of The County of San 
Mateo vs. The Southern Pacific R. R. Co., reported in 13 
Federal Reporter, 723. We quote some portion of the 
opinion to which our attention is directed. Mr. Justice 
Field says: “The fourteenth amendment of the Constitu- 
tion in declaring that no State shall deny to any person 
within its jurisdiction the equal protection of the laws, 
creates a limitation upon the exercise of all the powers of 
the State which can touch the individual or his property, 
including among them that of taxation. Whatever the 
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State may do it cannot deprive any one within its jurisdic. 
tion ot the equal protection of the laws ; and by equal pro- 
tection ot the laws is meant equal security under them to 
every one, on similar terms, in his life, his liberty, his prop- 
erty, and in the pursuit of happiness. It implies not only 
accessibility, by him, on the same terms with others, to the 
courts of the country for the security of his person and 
property, the prevention and redress of wrongs and the en- 
forcement of contracts, but also an exemption from any 
greater burdens or charges than such as are equally imposed 
upon all others under like circumstances. * * * Une. 
qual exactions in every form, or under any pretence, are ab- 
solutely forbidden. * * * Taxation on business in the 
form of licenses may also vary according to the calling or 
occupation licensed and the extent of business transacted ; 
but even then there must be uniformity of charges with 
respect to the same calling or occupation in the same lo- 
cality. * * * It(the 14th amendment) does not, indeed, 
place any limit upon the subjects in reference to which the 
States may legislate. It does not interfere with their police 
power. Upon every matter upon which, previously to its 
adoption, they could act, they may still act. They can 
legislate now, as they always could, to promote the health, 
good order and peace of the community ; to develop their 
resources, increase their industries and advance their pros- 
perity ; but it does require that in all such legislation hos- 
tile and partial discrimination against any class or persons 
shall be avoided ; that the States shall impose no greater 
burdens upon any one than upon the rest of the commu- 
nity under like circumstances; nor deprive any one of rights 
which others similarly situated are allowed to enjoy. It 
forbids the State to lay its hand more heavily upon one 
than upon another under like conditions. It stands in the 
Constitution as a perpetual shield against al] unequal and 
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¢- partial legislation by the States, and the injustice which 
0- follows from it, whether directed against the most humble 
‘0 or the most powerful, against the depised laborer from 
D» China or the proud master of millions.” 

y We fail to discover in the paragraph quoted, or in any 
e part of the text of the opinion referred to, that the four- 
d teenth amendment places any obstacle in the way of the 
\- right of States to legislate in respect of the regulation of 
y traffic in intoxicating liquors or the exercise of any of the 
d recognized police powers. They remain as before the adop- 
tion of the amendment. The amendment requires that all 


citizens shall be amenable to the same laws. The argument 
that every man in the community has the right to engage 
in any kind of business he may choose, and that the Legis- 
lature may not impose conditions in respect to the exercise 


1 of such right, especially in business that has always been 
. the subject of police regulation and restriction, goes as well 
R against the power of the State to impose any restriction, 
even the asking for a license, as against the conditions im- 
posed by the act in question. The opinion of Justice Field 


in the California tax case agrees with that of all the Jus- 
) tices in the case in 18 Wallace, that the fourteenth amend- 
, ment does not affect the police powers of the States, as they 
existed before the adoption of the amendment; nor the 
power of the States to impose taxes and regulations upon 
property or business, “ provided they lay no greater bur- 
den upon any one than upon the rest of the community 
under the like circumstances; nor deprive any one of rights 
which others similarly situated are allowed to enjoy.” See, 
also, Missouri vs. Lewis, 11 Otto, 22, 31. 

As was said by the court in Iowa (Jn re. Ruth, 32 lowa, 
252,) in regard to the license law of that State, a prevent- 
ive restriction is thrown around the sale by permitting men 
of good moral character alone to deal in this article. Coun- 
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sel exclaim, ‘Have not men of bad moral character the 
same rights as men of good morals?” Undoubtedly, all 
men are equal before the law in respect of the right of per- 
son and property, but every man who desires to engage in 
the business must submit to the terms prescribed by the 
law. Certain poisons are property, but the sale of them 
may be restricted to certain persons, namely: those having 
sufficient intelligence to know when they ought to be used, 
and of sufficient character for prudence to give assurance 
that these agents will not be carelessly administered. In- 
toxicating liquors have uniformly been held to be proper 
subjects of police surveillance, and the sale of them guarded 
and restrained by regulations prescribed by the Legislature. 

We find that the act of March 3, 1883, (except Sections 
five and six, which may be stricken out without impairing 
the efficacy of the act or the object of enacting it,) is not 
obnoxious to any provision of the Constitution of this State 
or of the United States. 

The motion to quash the alternative writ is granted. 





Ex-PARTE Sim BELL. 


1. The act of 1832 adopting the common law of England in relation to 
crimes and misdemeanors, except so far as the same related to 
the modes and degrees of punishment, does not adopt but ab- 
rogates the common law distinction of grand and petit larceny, 
because such distinction depended upon the degrees of punish- 
ment to be inflicted, the degrees being controlled by the value of 
property stolen. 

2. By the same act all thefts were denominated larcenies, and no de- 

grees of the crime were recognized. 
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8. Under the eighth section of the Declaration of Rights in our Constitu- 
tion cases of *‘ petit larceny ’’ or small larceny may be tried under 
regulations made by the Legislature without presentment or in- 
dictment by a grand jury, and the Legislature may determine 
what value of property stolen shall constitute the offence so 
triable. 


4, The Constitution, in using the term ‘petit larceny,’’ does not es- 
tablish the value of property stolen at ‘‘twelve pence,’’ as con- 
trolling the degree of the offence according to the common law. 


This is a writ of habeas corpus. The facts are as follows: 

On the 30th day of June, A. D. 1881, Eliza Fazwell 
made an affidavit in the usual form before I. N. Shepard, a 
Justice of the Peace in and for Gadsden county, in which 
she charged Sim Bell, the petitioner, with stealing her ox 
of the value of fifteen dollars. The said Justice thereupon 
issued a warrant in the usual form for the arrest of the 
prisoner, who was on the following day arrested under it 
and brought before said Justice. 

Afterwards, on the 5th day of July, A. D. 1881, a jury 
was empanelled by said Justice to try the defendant for the 
crime of larceny as charged in said affidavit, and he was put 
upon his trial for said crime without any previous present- 
ment or indictment of him by a grand jury for said crime 
and was found guilty by the verdict of said jury ; where- 
upon the said Justice sentenced him to pay a fine of twenty- 
five dollars and the costs of the prosecution, and to be im- 
prisoned in the common jail of said county for the period 
of thirty days, and issued a warrant to the sheriff of said 
county commanding him to carry out said sentence, and 
the sheriff now detains the prisoner in custody under and 
by virtue of the last-mentioned warrant. 

The petitioner prays to be released, claiming that he is 
unlawfully held, as he was neither presented nor indicted 
by a grand jury. 

The other facts of the case are stated in the opinion. 
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John W. Malone for the Petitioner. 


The prisoner questions the jurisdiction of the Justice of 
the Peace to try him for larceny, when the value of the 
property stolen amounted to fifteen dollars, except on pre- 
sentment or indictment by a grand jury. 

Larceny of any kind is an infamous crime. Bishop 
Crim. Law, 7 Ed., Secs. 972 and 974; King vs. State, 17 
Fla., 183. 

No person, therefore, can be tried for any larceny except 
petit larceny, unless on presentment and indictment by a 
grand jury. Declaration of Rights Constitution, Sec. 8. 

Petit larceny under the “ Common Law,” as the theft of 
goods not exceeding in value twelve pence. Bishop Crim. 
Law, 7 Ed., Secs. 679, 680 and 757; State vs. Humphries, 
1 Overton, (Tenn.) 243, bottom page. 

And the “ Common Law ”’ in relation to crimes is in full 
force in this State, except as to the modes and degrees of 
punishment. Thomp. Dig., 489; Ammons vs. State, 9 Fla., 


531. 
The crime, therefore, of which the prisoner stands con- 


victed is infamous, but is not petit larceny, and he ought 
not to have been tried except upon indictment by the grand 
ury. 
' The paragraphs, “under the regulation of the Legisla- 
ture’ in the 8th section of the Declaration of Rights, 
means simply that the Legislature may regulate the man- 
ner of the trial of petit larceny, &c. It certainly does not 
confer upon the Legislature the power to declare what pe- 
tit larceny is ; and even if it had conferred such powers the 
Legislature has never exercised it. 


The Attorney-General for the State. 


There is nothing in the Constitution which prohibits the 
Legislature from declaring what shall or shall not be con- 
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sidered “ petit larceny.” The terms “ under the regula- 
tion of the Legislature ” in Section 8, Bill of Rights, cover 
as well the authority to define petit larceny as to prescribe 
. the mode of its trial. Such is the natural meaning of the 
language. Exline vs. Smith, 5 Cal., 112. 

The rule that statutes should never be held unconstitu- 
tional unless they are plainly or clearly so, and that all 
doubts should be solved in favor of the validity of the stat- 
ute, is too familiar to require citation. 

The substantial distinction between grand and petit lar- 
ceny was always in the punishment. 1 Bishop Cr. Law, 
679-80; 1 Abbott’s L. D.,8. There never were two distinct 
offences, but divisions of the same oftence with no distinction 
save the punishment. Both were felonies, both infamous, 
both followed by forfeiture, and of the same inherent nature. 
The dividing line as to punishment was marked by the 
amount of the thing stolen. In adopting the common law 
(T. D., p. 489, Sec. 1) we adopted no penalties. The statute of 
1832 (Sec. 2, p. 491,T. D.) prescribing the punishment for lar- 
ceny did away with the distinction as to punishment be- 
tween grand and petit, and, in this, abolished the only dis- 
tinction between them. There was no such distinction 
when the Convention of 1868 framed the articles of the 
Bill of Rights in question. Section 2 of Article 15 of the 
Constitution expressly recognized all acts not conflicting 
with the Constitution as valid. In King vs. State, 17 Fla., 
183, this court held that the “ infamous crimes ” meant or 
referred to in the said section of the Bill of Rights were those 
established by the act of 1845, T. D., 335. Since the Conven- 
tion of 1868 the Legislature hassub-divided larceny into three 
classes so far as punishment is concerned, but not otherwise— 
marking the divisions by the value of the thing stolen, but 
not changing the uniform nature of the offence. It has, it 
is true, not stated expressly which should be called petit 
40 
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larceny, but that in which the value of the thing stolen is 
not over $20 is the petit larceny of our system. So I un- 
derstand this court to hold in State ex rel. vs. Buckman, 18 
Fla., 267. This class is a misdemeanor; the other classes , 
are felonies. See McC.’s Dig., Sec. 1, p. 338, and Sec. 17, 
p- 360. The first Legislature under the present Constitution, 
that ot 1868, sub-divided the offence as stated. A modifi- 
cation was made atterwards. Many who were members of 
the Constitutional Convention of 1868 were members of 
the Legislature of 1868, and their views are shown by this 
Legislature’s action to have been that there was either no 
such thing as petit lareny in Florida, and that the Legis- 
lature had power to regulate the matter, or that if there 
was such a thing it still had the power. 

Infamy is made <he general test for requiring a present- 
ment and indictment, but an exception is made of one infa- 
mous crime. Petit larceny being as infamous as grand, 
(more so said an old English authority,) no encroachment 
is made upon the test by increasing the value limit of petty 
larceny, which was not contemplated by the exception. 


Tue CuteF-Justice delivered the opinion of the court: 


At the common law simple larceny was divided into two 
degrees known as grand and petit larceny, the former being 
committed when the goods stolen were of the value of 
more than twelve pence, and the latter when the value of 
the goods did not exceed twelve pence. 

In 1832 the common law of England in relation to crimes 
and misdemeanors was adopted in this State, except so far 
as the same related to the modes and degrees of punishment. 
Th. Dig., 489, §1. By the same act it was provided that 
any person convicted of larceny should be punished by fine, 
whipping or the pillory, in the discretion of the jury. Th. 
Dig., 491, §2. 
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Thus all distinctions of grand and petit larceny were 
abolished by either section, and the offence was only known 
as larceny whatever the amount or value. And thus the | 
law stood until the adoption of the Constitution of 1868. | 

The eighth section of the Bill of Rights in this Consti- | 
tution declares that “no person shall be tried for a capital 
or otherwise infamous crime, except in cases of impeach- 
ment, * * * and in cases of petit larceny, under the regu- 
lation of the Legislature, unless on presentment or indict- 
ment by a grand jury.” 

The distinction of grand and petit larceny having been 
swept away before the Constitution was adopted, there is 
nothing in the pre-existing statute by which the term petit 
larceny was used in the Constitution can be construed. Its 
definition must be therefore sought in the common rules of 
language aided by the common law. By the common law, 
it is said, the leading distinction between grand and petit 
larceny was in the punishment, and the degree of punish- 
ment depended upon the value stolen. 1 Bish. Crim. Law, 

§679. 

It is urged here that the common law rule making the 
value of twelve pence the test of the character of the crime 
is revived by the constitutional provision referred to, and 
that the Legislature is powerless to change it. In this 
country we know no such value as “ twelve pence,” unless 
we are dealing in or with reference to the money of a for- 
eign country. We think the framers of the Constitution, 
in using the words “ petit larceny,” did not intend to intro- 
duce any such standard of value as pounds, shillings and 
pence. The value of property stolen was, by the law of 
England, made the test in fixing the punishment. The 
value of the property stolen is also made the test in the 
American States where the distinction between grand and 
petit larceny has been preserved, and this value is not uni- 
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form in the several States. In New York it is fixed by 
law at twenty-five dollars. In South Carolina it is twenty 
dollars. In North Carolina all thefts are petit larcenies ; 
and in many States these grades of larceny are not recog- 
nized. Wherever they are recognized the Legislature has 
named the value of property stolen to determine the penalty 
of the crime. - 

The act of 1832 adopting the common law of England 
in respect to crime specially excepted the modes and de- 
grees of punishment, and, as already observed, this excep- 
tion abrogated all degrees of larceny as they existed in 
England, because the degree depended upon the penalty, 
and the penalty depended upon the value of the stolen 
property. 

The eighth section of the Declaration of Rights refers 
to petit larceny as a grade of crime which may be tried 
without the presentment of a grand jury, “under the regu- 
lation of the Legislature.” 

We cannot doubt that this provision recognizes the 
power of the Legislature to provide for the punishment of 
inferior grades of larceny as petit or small larcenies, fixing 
the value of property stolen as the standard by which the 
penalty shall be gauged; and that the Legislature may 
“regulate,” 7. e., provide, for the trial of such petty crime 
before a judicial tribunal without presentment or indictment 
by a grand jury. 

The stealing of property not exceeding twenty dollars in 
value is a misdemeanor, punishable by fine not exceeding 
one hundred dollars or imprisonment in the county jail not 
more than sixty days, or both such fine and imprisonment, 
McC.’s Dig., 388, Act of Feb. 1, 1869, Ch. 1693. 

It is provided by Chapter 3272, Section 1, March 4, 1881, 
(McC.’s Dig., 662,) that Justices of the Peace shall have 
jurisdiction to try all cases of larceny, not charged asa 
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second offence, when the value of the property stolen 
shall not exceed twenty dollars. This court, in The State 
vs. Buckman, 18 Fla., 267, denominated such offence a 
“ petit larceny.” 

The value of the property stolen in this case was fifteen 
dollars. The Justice had jurisdiction of the subject-matter 
and of the person, and had under the statute power to try 
the accused and to render the judgment, of which com- 
plaint is made by the petitioner. 

The writ is dismissed and the petitioner remanded. 








Frep. L. Hickox, APPELLANT, vs. B. L. ANDERSON, AP- 
PELLEE. 


1. In an action for the conversion of specific property, if the defendant 
fail to deny, upon demand made, his possession of such property, 
such failure will be regarded as an admission by him of such pos- 
session, and in the absence of any evidence to the contrary on the 
trial, is sufficient to sustain the action, notwithstanding a general 
denial in the pleading. 

2. When the evidence is not conflicting, the plaintiff having made out 
his case, the defendant failing to introduce any evidence to con- 
trovert, and the verdict being squarely in opposition to all the 
evidence and the charge of the court, a new trial will be granted. 


Appeal from the Circuit Court for Escambia county. 

In the month of January, 1882, Hickox brought his ac- 
tion in trover against Anderson, in Escambia county Cir- 
cuit Court, for the conversion of sixty-nine pieces of pine 
timber. The defendant was an Inspector of Timber at 
Ferry Pass, and plaintiff alleged that defendant received 
said timber from him for inspection, and refused to deliver 
to him on demand. The defendant’s plea was not guilty. 
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The cause was tried before a jury on the 26th day of April, 
1882, and they found for the defendant., Judgment was 
thereupon ordered in favor of the defendant. The plaintiff 
thereupon moved for a new trial, which motion was denied, 
and he brings his case to this court by appeal. The 
grounds upon which plaintiff asked a new trial are as fol- 
lows: 

1st. The verdict was contrary to the evidence. 

2d. It was contrary to the law. 

3d. It was contrary to the charge of the court. 

The assignment of errors is as follows: “ The appellant 
assigns as error the refusal of the court below to grant the 
motion for a new trial.” 

The other facts are stated in the opinion. 


John C. Avery and W. A. Blount for Appellant. 
J. P, Jones and G. A. Stanley for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court: 


Hickox, the plaintiff in this action, alleges that the de- 
fendant, Anderson, converted to his own use sixty-nine 
sticks of hewn timber of the value of six hundred dollars, 
being the property of the plaintiff. The defendant denies 
the allegation. 

The cause was tried at the Escambia Circuit in April, 
1882, and the jury found a verdict for the defendant. The 
counsel for plaintiff moved for a new trial upon the follow- 
iug grounds: 
1st. The verdict was contrary to evidence. 
2d. It was contrary to law. 
3d. It was contrary to the charge of the court. 

The court denied the motion, and the piaintiff appeals to 
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this court and assigns for error: “ The refusal of the court 
to grant the motion for a new trial.” 

The question, therefore, arises only upon the evidence be- 
fore the jury. 

The plaintiff to sustain his case introduced several depo- 
sitions and witnesses. By Lewis Johnson he proved that 
Johnson was acquainted with the timber, which consisted 
of sixty-nine pieces, averaging about 100 feet ; that he held 
it for the plaintiff; that he took charge of it at Castle- 
berry, Alabama, and delivered it at Ferry Pass; that he 
held it to get his money out of it; that the plaintiff em- 
ployed him to take it there for inspection; that he was 
working for the plaintiff, and delivered it to Mr. Anderson’s 
timber agent ; that Mr. Anderson was a Timber Inspector ; 
that his agent gave him a receipt for the timber; that he 
carried such receipt to Mr. Anderson, who gave him twenty 
dollars to come home on, and told him that it was not neces- 
sary for him to give a receipt for the timber. The wit- 
ness, Lampey, testifies that he looked at the timber to see 
the scores; that one George M. Jones sold it to the plain- 
tiff; that he hauled or had hauled the sixty-nine pieces ; 
that it was good timber excepting being soft edged; that 
he thought it would average more than one hundred feet. 
W. J. Ellis deposed that the plaintiff employed him to 
brand the timber and to superintend the running of it as 
far as Brewton; that he branded the larger portion of it 
with the letters F. H., according to instructions from the 
plaintiff; that it was branded with the knowledge and as- 
sent of George M. Jones from whom the plaintiff got it; 
that he turned over the timber at Brewton to Lewis John- 
son to be carried to Ferry Pass tor account of the plaintiff. 

The plaintiff testified that this timber was his property, 
bought it in June, 1881, from George Jones; that he sent 
it to Ferry Pass, Florida, by Lewis Johnson for the pur- 
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pose of having it inspected ; that he instructed Johnson to 
deliver it to the defendant; there were sixty-nine pieces of 
hewn timber of about one hundred feet average, and sap 
damaged ; latter part of December last he sent his agent, 
L. N. Nicholson, to Ferry Pass to take charge of it; that 
he never was paid for or recovered the timber. 

L. N. Nicholson testified that on 27th December last, as 
agent of plaintiff, he went to Ferry Pass and demanded the 
timber of the defendant, but that he did not deliver it to 
him. The defendant then claimed that he did not inspect 
the timber for plaintiff, but for George Jones. He claimed 
his authority for so doing was a letter trom the plaintiff. 
He asked Anderson for the specifications of the timber, but 
did not receive them, defendant asserting that he had de- 
livered them to Jones; that he did not deny having re- 
ceived the timber from Johnson; that he procured a writ 
of replevin for the timber, and placed it in the hands of the 
sheriff of Escambia county, and then, with the sheriff, 
returned and demanded the timber from defendant; that 
they did not get it, but the defendant told the sheriff that 
the timber was out of his jurisdiction ; that it was in Santa 
Rosa county, in East river; that witness then proceeded to 
Santa Rosa county, procured another writ of replevin, and 
with the sheriff proceeded to East river, but could not find 
the timber; that he then again demanded it from the de- 
fendant, who said it had been shipped. 

H. Baars testified that in latter part of December, 1881, 
he purchased in Pensacola a raft of sixty-nine pieces of sap 
damaged, one hundred foot average, hewn timber, and paid 
for it $652.74. 

The defendant testified that the timber was sold by Mr. 
Jones to H. Baars; that he did not know anything about 
Mr. Hickox’s timber; that he received in latter part of 
December, 1881, for inspection a raft of sixty-nine pieces 
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of timber, from George Jones; that he don’t know that he 
received it from Hickox or from Lewis Johnson. He don’t 
know that he ever saw Lewis Johnson. Don’t know him, 
and never had any transaction with him. 

The plaintiff here rested his case, and the defendant tes- 
tified in his own behalt as follows: I inspected for George 
M. Jones, in the latter part of December, 1881, a raft of 
69 pieces of timber, which he said belonged to him. He 
was at Ferry Pass for several days before the timber came 
down the river. He said he was expecting some timber 
down. I receipted to him for it and gave him the specifi- 
cations. He paid the hands in my office. He was in my 
office when the timber came down the river. He pointed 
it out and said that was his. I had previously received 
the following letter from the plaintiff : 

Mr. B. L. Anderson, Ferry Pass, Florida: 

Dear Str—Lewis D. Johnson has started from Brewton 
with 69 pieces of timber, belonging to me, with instruc- 
tions to deliver to you for inspection. Mr. George M. Jones 
is interested in the inspection and sale, and said he would 
be there when the timber reached you, and perhaps he may 
go down on the raft. Please pay to Johnson and his hands 
money enough to bring them home. I will settle the bal- 
ance here. If you cannot make specifications for them im- 
mediately, give them a receipt and send me specifications 
by mail, unless you receive difterent instructions from me. 

Yours truly, 


Frep. L. Hickox, 
per 8. 


Jones said to witness the timber was his; that it did not 
belong to the plaintiff. He said he owed plaintiff some 
money, but he would fix that when he went back to Ever- 
green. He said Hickox’s raft was another one, not that one. 
I inspected the timber and gave him the specifications. 
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Mr. Nicholson did call on me in December and demanded 
certain timber. I think he called it the Jones timber. | 
never received the timber from Lewis Johnson. I told 
Nicholson, when he came to Ferry Pass making inquiries 
concerning the timber, that it was in East river. Before 
he returned from his search there Mr. Baars had sent for 
the timber and shipped it. I never sent the telegram pro- 
duced in evidence by Hickox. I received no other timber 
from Hickox for a year or more previous to December last. 
Have received none since. 

One Anderson, for defendant, testified: I am the 
brother of the defendant. Have been in his employ off and 
on for several years. Was in his employ, and authorized 
to receive timber for him, last December. No timber was 
received by defendant through me from Lewis Johnson. 
There were three of us who were authorized to receive 
timber for the defendant at that time—the defendant, my- 
self and one other. There were about a dozen employed to 
be up and look after timber. The telegram offered by 
Hickox in evidence was sent by me by mistake. It was 
intended to be sent to Mr. Savage, but I made a mistake 
and sent it to Hickox. Shortly after sending the telegram 
to Hickox I discovered the mistake and corrected it by 
sending to Savage. I knew Mr. Hickox about thirteen 
years ago, but have not seen him since. We have not re- 
ceived timber from him prior to December last for about 
seven years. Jones and the raft hands were in our office, 
and the money for the hands to return home on was paid 
to them by Jones. 

This is the evidence as appears by the bill of exceptions. 
Was the defendant entitled toa verdict? Although it may 
not have been necessary, (18 Fla., 57,) yet the plaintiff 
proved title to the property in himself. He says in his 
evidence: “It is my property; I bought it in June, 1881, 
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in Evergreen, Alabama, from George Jones.” Lampey says: 
“ Jones sold it to Hickox.” The timber was in the actual 
possession of the plaintiff. Lewis Johnson says that he 
held it for the plaintiff; that he took charge of it on the 
eighteenth of October, last year ; that plaintiff got him to 
earry it to Ferry Pass. Ellis says he branded most of the 
timber F. H. according to instructions of the plaintiff; that 
it was so branded with the knowledge and assent of George 
M: Jones, from whom the plaintiff got the timber; that he 
superintended the timber as far as Brewton, where he de- 
livered it to Lewis Johnson to be carried to Ferry Pass for 
account of the plaintiff. Plaintiff says: “I sent it down 
to Ferry Pass, Florida, by Lewis Johnson, a colored man, 
for the purpose of having it inspected.” 

Was it delivered by Lewis Johnson to the defendant ? 
He testifies: I delivered it to Mr. Anderson’s timber 
agent, I don’t know his name. I delivered it so as to get 
my money. I was working for Mr. Hickox. Mr. Ander- 
son’s agent gave me a receipt for the timber, and I carried 
that receipt to Mr. Anderson and he gave me twenty dol- 
lars to come home on, and he told me it was not necessary 
to give me a receipt for the timber. 

By the witness, Nicholson, the plaintiff proves a demand 
of the timber from the defendant. 

Here is proof of title, possession, delivery and demand 
for return of the property. 

The evidence on the part of the defendant does not show 
Jones at any time in the possession of the property, or any 
actual delivery by him to the defendant. The defendant ° 
testifies in his own behalf that Jones was at Ferry Pass sev- 
eral days before the timber came down the river; that he 
was in the defendant’s office when the timber came down 
the river, and pointed it out, and said it was his. No- 
where does it appear that Jones at any time or place had 
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possession or control of the raft. Anderson, 4 
brother of the defendant, says: “ No timber was received 
by defendant, brought me from Lewis Johnson. There 
were three of us who were authorized to receive timber for 
the defendant at that time. The defendant, myself and 
one other. There were about a dozen employed to be up 
and look after timber.” The defendant, however, relies 
upon the letter received from Hickox, and which is intro- 
duced in his evidence. This letter does not authorize the 
turning over the specifications to Jones, or the giving to 
him the possession of the timber. It advises the defendant 
that plaintiff is the owner, and that Jones is merely inter- 
ested in the inspection and sale of the timber, and directs 
the defendant to pay Johnson money enough to bring him 
and the hands who accompanied him home, to send him, 
plaintiff, a receipt for the timber, and specifications. It 
does not authorize the defendant to give Jones any author- 
ity or power in respect to the disposition of the timber. 
There is no evidence to show that the defendant was not in 
the possession of the property at the time of the demand. 
He did not surrender it to the plaintiff when it was de- 
manded, and he did not deny the fact of his possession. 
He said that it was in East river, and that before Nichol- 
son returned from his search for it Baars had sent for it 
and shipped it. He should have denied having possession 
at the time of the demand, if such was the fact. His silence 
upon the subject, when the demand was made and repeated, 
as appears by the evidence of Nicholson, must be taken as 
an admission of the fact that it was in his possession, and 
in the absence of any contrary evidence of the trial is sufli- 
cient to sustain the action, notwithstanding the general de- 
nial. Kimball vs. Post, 44 Wis., 472. 

The evidence in this case is not conflicting, there is noth- 
ing to disprove the allegations in the declaration, and the 
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plaintiff having made a case the defendant failed to produce 
evidence to controvert it, but really sustains it. The ver- 
dict was squarely in conflict with the evidence and the 
charge of the court, and a new trial should have been 
granted. Wilson vs. Marks, 18 Fla., 322. 

The judgment must be reversed and a new trial awarded. 








Isaac JOSEPH, APPELLANT, vs. JULIUS SALomon, Ap- 
PELLEE. 


1. The plaintiff filed six replications to the defendant’s plea. The defend- 
ant demurred to them all, the court sustaining the demurrer as to 
five of them, and overruling as to one : Held, That inasmuch as the 
five replications to which the demurrer was sustained contained 
nothing more as an answer to the plea than was contained in the 
one as to which the demurrer was overruled, the judgment sus- 
taining the demurrer cannot be assigned as error. 

2. A bill of exchange drawn in Florida, payable in Georgia, the drawer 
being a resident of Florida, the drawee a resident of Georgia, and 
the payment to be made in Georgia, is a foreign bill. 

8. The general rule is, that where a notice of the non-acceptance or 
non-payment of a foreign bill of exchange is to be proved, a pro- 
test is indispensable, and the proof cannot be supplied in any 
other way. 

4. ‘Although the drawer has no funds in the hands of the drawee, yet, 
if he has a right to expect to have funds in the hands of the 
drawee to meet the bill, or if he has a right to expect the bill to 
be accepted by the drawee in consequence of an agreement or ar- 
rangement with him, or if upon taking up the bill he would be 
entitled to sue the drawee, or any other party to the bill, then in 
every such case he is entitled to strict notice of the dishonor.’ 
9 Fla., 519. 


Appeal from the Circuit Court for Jackson county. 
In December, 1880, the appellant, Isaac Joseph, brought 
his action against Julius Salomon in the Circuit Court in 
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and for Jackson county, upon a bill of exchange drawn by 
Salomon at Marianna, Florida, upon J. W. Woolfolk at 
Columbus, Georgia, payable ten days after date, and dated 
December 4, 1881, in favor ot the “ Pioneer Stores,” and 
subsequently endorsed to the plaintiff and appellant. The 
declaration alleges the making of the bill of exchange, its 
due endorsement by the payee to the appellant, the non- 
payment of the bill when presented on the day it became 
due, upon the ground that the defendant had no funds to 
meet it, and that the defendant was duly notified of such 


fact. 
The second count in the declaration is upon an account 


stated. To the second count defendant plead not indebted. 

The defendant by other pleas admits making the bill of 
exchange, but denies that it was ever protested for want of 
payment, or that he had notice of its dishonor; says he had 
a running account with J. W. Woolfolk, “ upon whom he 
had repeatedly and recently before drawn drafts that were 
honored by the said J. W. Woolfolk when he had no funds 
in his hands to meet said drafts, and to whom he was ship- 
ping cotton almost weekly, and at the time said draft was 
drawn; and at the time of the alleged refusal to pay it, 
there was in transit to the said J. W. Woolfolk, and con- 
signed to him by defendant, between seventeen and twenty- 
three bags of cotton, shipped by defendant to meet drafts 
which detendant expected to draw upon him as he had 
been doing for some time, of which fact defendant had 
notified the said J. W. Woolfolk by mail as usual, and had 
every reason to believe, and did believe, that the said draft 
would be honored and paid when due.” 

To this plea the plaintiff filed replications. 

Ist. Admitting that the draft sued upon was never pro- 
tested, but alleging that it was duly presented for accept- 
ance and for payment, and that it was neither accepted or 
paid, of all of which defendant had notice. 
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2d. That when the draft was drawn by the defendant 
the defendant was largely indebted to Woolfolk, and had 
been notified by him not to draw any more drafts upon 

im. 
. 3d. That at the date of the drawing of the draft the cot- 
ton mentioned had not been shipped, and when shipped it 
was through one Alexander, agent of Woolfolk, to be ap- 
plied to a debt due from defendant to Woolfolk. 

4th. That when the draft was drawn the defendant had 
no sufficient reason for believing that it would be honored 
and paid when due. 

5th. That on the date of the draft, and afterwards until 
it was payable, the defendant had no funds in the hands of 
Wookfolk or in transitu subject to be applied to the pay- 
ment thereof. 

6th. That the draft was given to payee for a debt due 
by defendant to payee at the date thereof; that when it 
was drawn the defendant was largely indebted to the payor, 
and had been instructed by him not to draw any more 
drafts upon him; that the cotton alleged to have been in 
transitu at the time the draft was drawn, and at the time 
of the refusal to pay it by the payor, was applied -by the 
payor; that defendant suffered no injury from the non-pro- 
testing and want of notice of non-acceptance or non-pay- 
ment of the draft. 

To the whole of these replications the defendant de- 
murred for the reason that they “state no sufficient grounds 
of defence, are not responsive to the pleas, join no issue and 
are indefinite and immaterial.” 

The court sustained the demurrer to the first, second, 
third, fifth and sixth replications, and overruled the de- 
murrer to the fourth replication. 

Trial of the cause was had on the 30th day of May, A. 
D. 1882. The evidence was conflicting, and a verdict was 
found for the defendant. 
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The plaintiff moved the court for a new trial on the fol- 
lowing grounds: 

1st. The verdict is contrary to law. 

2d. The verdict is against the charge of the court. 

3d. The verdict is without evidence to sustain it. 

4th. The verdict is clearly in disregard of the preponder- 
ance of the evidence. 

The court overruled the motion for a new trial and an 
exception was taken. From the judgment then entered in 
favor of the defendant this appeal is brought. 

The errors assigned are as follows : 

1st. The court erred in sustaining the demurrers to the 
Ist, 2d, 3d, 5th and 6th replications of the plaintiff to de- 
fendant’s plea, filed May 26, 1882. 

2d. The verdict of the jury is contrary to law. 

8d. The verdict of the jury is without evidence to sus- 
tain it. 

4th. The court erred in overruling the motion for a new 
trial. 


J. F. McClellan and J. FE. Yonge for Appellant. 


1. The drawing and delivery of the draft is admitted, as 
well as the presentation and non-payment. 

2. The defendant, as drawer, claims that he is discharged 
from liability because he says he received no notice of dis- 
honor and non-payment. 

3. Upon the question as to whether the defendant re- 
ceived notice ot the non-payment, there is a conflict of tes- 
timony, the holder, the plaintiff in this case, as well as 
Woolfolk, testifying that they wrote to defendant giving 
such notice and defendant denying the receipt of such let- 
ters. 

4. The merits of the question of notice to the defendant, 
as drawer, are presented as a question of law in this case 
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by the replications 1, 2, 3, 5 and 6 filed by the plaintift to 
the defendant’s pleas, filed 26th May, 1882, to which de- 
murrer was sustained. 

From the pleadings stated it appears that the defendant 
drew the draft upon Woolfolk while he had no funds in 
Woolfolk’s hands, and that by the non-payment of the 
draft the defendant suffered no damage. The defendant 
demurred to the replications setting up these facts, and the 
court sustained the demurrer, and this judgment of the 
court is assigned as the principal error. 

We contend : 

1st. That the drawer of a draft is not discharged from 
liability by want of notice of non-acccptance or non-pay- 
ment, unless he sustains injury thereby. We cite Patten 
vs. Newell, 30 Geo., 271. In this case the controversy 
was between the holder and drawer, the same as this 
case. The court held that the drawer not having sustained 
any damage was not discharged from liability for want of 
notice. Ibid, p. 274; also 21 Miss., (13 Smedes & Mar- 
shall) p. 11; Pack vs. Thomas, 17 Wendell, p. 94; Com- 
mercial Bank of Albany vs. Hughes, 9 Fla., 521; Pitt vs. 
Jones. 

We contend that the proof in this case fully sustains the 
proposition that the defendant suffered no damage by rea- 
son of the non-payment of his draft, for by his own testi- 
timony it appears that he is still indebted to Woolfolk, 
and had not the ruling of the court precluded the jury from 
considering the question the verdict must have been for 
the plaintiff. As to the plea by defendant that he had 
every reason to believe that the draft would be paid, we 
submit that the evidence fails to show a basis for such a 
belief, and such a belief as is contemplated must be 
founded upon facts such as wouid reasonably support such 
a belief. 

41 . 
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D. L. McKinnon for Appellee. 


Mr. JusTIcE VANVALKENBURGH delivered: the opinion of 
the court: 


The making of the bill as alleged in the declaration is 
admitted by the pleas, but the defendant claims that he is 
discharged from liability thereon because, he says, the bill 
was not protested for either non-acceptance or non-payment. 

To this the plaintiff replies, first, by admitting that the 
bill was not protested, but says it was duly presented for 
acceptance and for payment, and that it was neither ac- 
cepted nor paid ; of all of which defendant had notice. 

Second. That when the bill was drawn defendant was 
largely indebted to the drawee, and had been notified not 
to draw on him. 

Third. That at the date of the bill the cotton mentioned 
in the plea had not been shipped, and that it was subse-. 
quently shipped through the agent of drawee to be applied 
to a debt due by the defendant to the drawee. 

Fourth. That the detendant had no sufficient reason to 
believe that the bill would be honored and paid when due. 

Fifth. That the defendant had no tunds in the hands of 
the drawee or in transitu to meet the bill when due. 

Sixth. That the bill was given for a debt due by defend- 
ant to the payor named in bill,and that defendant suffered 
no injury from the non-protesting, want of notice of non- 
acceptance or non-payment of such bill. 

The replications were demurred to, and the court sus- 
tained the demurrer as to all except the fourth. 

We cannot see how any of these several replications an- 
swer the principal fact set up in the plea of want of protest 
and notice. It is certainly no answer to such a plea that 
the bill was duly presented for acceptance and also for pay- 
ment, and that it was neither accepted nor paid. Or that 
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the drawer, the defendant in this case, was indebted to the 
drawee, Woolfolk, and had been notified not to draw more 
on him. Or that the cotton mentioned in the plea had not 
been shipped, or that it was afterward applied to the debt 
of the defendant owing to’ Woolfolk, or that the defendant 
had no funds to draw against, or that the bill was given to 
pay a debt due from the defendant to the holder of the bill. 
The evident object of the pleader in these several replica- 
tions to the plea was to assert that although the defendant 
may have had cotton in transitu to the drawee as alleged 
in the defendant’s plea, yet he had no sufficient reason for 
believing that the bill would be paid at maturity, and this 
is sufficiently set up in his replication as number four, to 
which the demurrer was not sustained; and this whole 
question was tried and passed upon as appears by the evi- 
dence as embodied in the record. The five replications as 
‘ to which the demurrer was sustained in fact contain noth- 
ing further as an answer to the plea than is contained in 
the fourth. 

The defendant made the bill payable to the order of the 
“ Pioneer Stores.” It was subsequently endorsed to this 
plaintiff. The simple question is, were such necessary 
steps taken by the plaintiff as would render this defendant 
liable for its dishonor. The plaintiff to sustain his action 
proved by A. M. Doyle that as soon as this bill was re- 
ceived by the “ Pioneer Store” it was presented to the 
drawee for acceptance, and he refused to accept. “It was 
then placed in bank, ‘ Pioneer Store’ thinking it might be 
paid when due, should Woolfolk receive any cotton, 
though they had no promise from Woolfolk that he would 
pay it.” The same witness further says that “on Decem- 
ber 17, 1880, the day of maturity of such draft, witness 
wrote Salomon at Marianna, Fla., informing him that the 
said draft was not paid, and that the bank had returned 
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the same, and called on the ‘ Pioneer Store’ for the money, 
it having been endorsed by ‘ Pioneer Store ’ and placed in 
the bank to their credit.” Daniel Joseph testifies that he 
knows the draft was presented for aceeptance and payment, 
and that it was not accepted or paid. J. W. Woolfolk, a 
witness for plaintift, says: “The draft was presented to me 
for acceptance, and I declined to accept it ; it was, when due, 
presented tor payment, and I declined to pay it. The rea- 
son why I declined was, Mr. Salomon was at the time largely 
indebted to me, and I did not care to increase his indebt- 
edness. Salomon hada running account with me when 
the draft fell due. He had notified me per mail of the 
shipment of about twenty bales of cotton, but which had 
not been received up to that time.” “I had written Salo- 
mon to draw no more drafts on me, as he then owed me 
about $1,000.” Witness was not positive whether he noti- 
fied Salomon of his non-payment of the draft or not, but 
thinks he did. Says Salomon knew it would not be hon- 
ored, because he had written him before that to draw no 
more drafts on him. On his cross-examination this witness 
says: “Twenty bales of cotton were turned over to my 
agent, Mr. Alexander, at Haywood’s Landing, and shipped 
in my name. Nineteen bales of this cotton was received 
on December 16, December 21, January 3; the last bale was 
never received.” Mr. Lewis for plaintiff testified that he 
was a shipping merchant at Haywood’s Landing on the 
Chattahoochee. Defendant had at his landing in early 
part of December, 1880, 18 or 20 bales of cotton with in- 
structions to ship to J. W. Woolfolk, of Columbus, Ga. 
About December 14, 1880, defendant and a Mr. Alexander 
came there and the cotton was turned over to Alexander 
as agent of Woolfolk, and by him shipped to Woolfolk. 
Some of the cotton had remained there for some time, per- 
haps a month; could not be shipped on account of low wa- 
ter in the river. 
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The plaintiff here rested his case, and the defendant was 
sworn in his own behalf, and testified in substance as fol- 
lows: When I drew the draft December 4 I expected it 
to be accepted and paid. I had cotton in transitu to the 
drawee. I did not receive a letter from Woolfolk notify- 
ing me of the non-acceptance or non-payment of the draft. 
Never received a letter from him telling me not to draw 
upon him before I drew this draft. 

On his cross-examination he says: ‘“ When I say I had 
cotton in transitu to Woolfolk I mean that I had sent it 
from here to Haywood’s Landing, on the river, to be 
shipped. I had at Haywood’s 17 to 23 bales of cotton. 
On December 14, 1880, I turned the cotton over to Mr. 
Alexander to go on my debt to Mr. Woolfolk. Nothing 
was said about the draft. The cotton did not pay Mr. W. 
alll owed him. There is a small balance still due him. 
I included him in my assignment as one of my creditors to 
the extent of $300. I now owe the draft in suit, have never 
paid it. When I drew the draft I had between 17 and 23 
bags of cotton in transitu consigned to Woolfolk, and never 
had the slightest doubt but that it would be honored and 
paid when due, and thought that it had been paid or ac- 
cepted at the time I made my assignment on the 14th De- 
cember, 1880, and therefore included Woolfolk in my as- 
signment, supposing that on a final settlement there might 
be due him a few hundred dollars, as I had drawn another 
draft on him after the one sued upon. Had I known that 
Woolfolk had refused to accept the draft I would not have 
included him in the assignment, and would have taken 
steps to have stopped the cotton. I knew nothing about 
the non-acceptance of the draft until this suit was com- 
menced. The draft was not protested, nor had I received 
any notice from any one that it had not been accepted and 
paid up to the institution of the suit, in fact have not yet 
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received any notification from ‘ Pioneer Store’ or Isaac 
Joseph that it has not been paid. I had a running account 
with Woolfolk, and he frequently honored my drafts when 
I had no funds in his hands to meet them. I had notified 
Woolfolk of the shipment of the cotton at the time I drew 
the draft or before.” 

There was no evidence introduced upon the part of the 
plaintiff to sustain the second count in the declaration. 

The charge of the court to the jury in this case is not 
embodied in the record, therefore it is presumable that the 
court gave to the jury correct instructions in regard to the 
law of the case. 

Thfs bill is a foreign bill, being drawn in Marianna, F'a., 
payable in Columbus, Georgia, the drawer being a resident 
of Florida, the drawee a resident of Georgia, and the pay- 
ment to be made in Georgia. 1 Daniel on Neg. Inst., $9, 
2d Edition, and citations: Buckner vs. Finley et a/., 2 Pet- 
ers, 589; Phoenix Bank vs. Hussey, 12 Pick., 483: Hall & 
Co. vs. Davis, 41 Ga., 614: Wells vs. Whitehead, 15 
Wend., 527: Ticonic Bank vs. Stackpole, 41 Maine, 302; 
Bank U.S. vs. Daniel, 12 Peters, 32: State Bank of Ind. 
vs. Hayes, 3 Ind., 400. 

This being a foreign bill, was protest and notice neces- 
sary ? Kent Commentaries, Vol. 3,117, lays down the rule 
as follows: “ The demand of acceptance of a foreign bill is 
usually made by a Notary, and in case of non-acceptance 
he protests it, and this notarial protest receives credit in 
all courts and places by the law and usage of merchants, 
without any auxiliary evidence, and it is a requisite step, 
by the custom of merchants, in case of the non-acceptance 
or non-payment of a foreign bill,and must be made promptly 
upon refusal. It must be made at the time, in the manner 
and by the persons prescribed, in the place where the bill 
was payable. It is sufficient, however, to note the protest 
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on the day of the demand, and it may be drawn up in form 
at a future period. The protest is necessary for the purpose 
of prosecution, and it must be stated and proved in a suit 
on the bill.” In Daniels on Neg. Inst., §7, it is said that 
“the chief difference between foreign and inland bills is 
this: The former must be protested in order to charge the 
drawer, while the latter need: not be.” Again in the same 
work in $579, the author says: “ But in respect to foreign 
bills which are dishonored by refusal of acceptance or pay- 
ment, the liability of the drawer and endorsers can only be 
preserved by a protest and notice. Notice alone being 
necessary in the case of inland bills.” 

In the case of the Phcenix Bank vs. Hussey ef al., 12 
Pickering, 483, the court says: “It is a well settled rule 
founded upon the custom of merchants that whenever no- 
tice of the non-acceptance or non-payment of a foreign bill 
of exchange is to be proved, a protest is indispensably neces- 
sary, and cannot be supplied by witnesses or in any other 
way.” See also 3 Ind., 400, supra. 

The counsel for appellant insists that the drawer of a 
draft is not discharged from his liability thereon by want 
of notice of non-acceptance or non-payment unless he sus- 
tains injury thereby. The rule in such cases has been 
clearly established by this court in Pitts vs. Jones, 9 Fla., 
519. In that case this court says: “ We are satisfied we 
may safely adopt the rule as before quoted from Judge 
Story in his work on Bills, 311, as the true rule on this 
subject. That ruling is, ‘although the drawer has no 
funds in the hands of the drawee, yet if he has a right to 
expect to have funds in the hands of the drawee to meet 
the bill, or if he has a right to expect the bill to be accepted 
by the drawee in consequence of any agreement or arrange- 
ment with him, or if upon taking up the bill he would be en- | 
titled to sue the drawee or any other party on the bill, * * i} 
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then in every such case he is entitled to stick notice of the 
dishonor.’ ” 

The jury have applied the facts in this case as furnished 
by the witnesses before them to this rule so laid down by 
this court. The evidence, as the counsel for the appellant 
admits in his argument, was conflicting, and the jury have 
found tor the defendant. The defendant clearly testifies 
that when he drew the draft he had between 17 and 23 
bags of cotton in transitu to the drawee, and never had the 
slightest doubt but that it would be honored and paid 
when due, and that he had no notice of its dishonor from 
any person up to the time of the commencement of the ac- 
tion upon it; that had he known that the drawee had re- 
fused to accept the draft he would not have included him 
in his assignment, and would have taken steps to have 
stopped the cotton. The jury have by their verdict said 
that the defendant came within the rule as laid down by 
this court in 9 Fla., supra. 

We cannot say that upon the evidence the jury erred in 
their verdict, or that the court was in error in overruling 
the motion for a new trial. 

The judgment is affirmed. 





R. B. Post anp A. M. Hopsy, Appenuants, vs. E. C. 
Love as Executor oF Mary A. GILCHRIST, GARNISHEE, 
APPELLEE. 


1. A writ of garnishment will not lie against an executor during the 
progress of the administration of an estate to reach a legacy be- 
queathed to a debtor. 

2. Whether such garnishment may be sustained after an accounting in 
the Probate office, and an order made directing payment of the 

legacy, quere ? 
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Appeal from the Circuit Court for Gadsden county. 

Post & Hobby are judgment and execution creditors of 
A. L. and A. W. Smith, partners. The affidavit in gar- 
nishment was made by John W. Malone as attorney for Post 
& Hobby, and it was suggested in writing by said attorney 
that “ E. C. Love, as executor of M. A. Gilchrist, is indebted 
to, or’ has effects or property of said A. W. Smith in his 
hands or possession or control,” and “a writ of garnishment 
to be directed to said E. C. Love, as executor as aforesaid, in 
pursuance of law,” was prayed. The writ issued, command- 
ing the sheriff “ to summon E. C. Love as executor of M. 
A. Gilchrist, deceased, to be and appear, &., * * * * and 
to set forth upon oath what goods and chattels, rights and 
credits, money and effects were in his hands, custody or 
control at the time of the service of the writ, or since, be- 
longing to said A. W. Smith, and in what sums he is in- 
debted to Smith.” This is the form of the writ for cases 
covered by the statute. The executor moved to quash the 
writ on the grounds, Ist, that the writ of garnishment is 
not a proper process by a creditor of a legatee to compel 
the executor to pay over the amount of the legacy. 2d. 
That the relation of debtor and creditor does not exist 
between legatee and executor at any time until it is ascer- 
tained that a surplus remains in the hands of executor after 
the payment of debts and expenses, and for the ascertain- 
menteof this the statute allows two years, which have not 
elapsed from the date of the qualification of the executor. 

The motion was overruled by the court and the executor 
ordered to answer. 

The executor filed an answer, but by consent, at October 
Term, 1882, it was withdrawn, and the executor made the 
following return to the writ: “ Now comes the defendant, 
and for return to the writ of garnishment in this cause for 
reason why the same should be quashed, says that it is true 
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that by the last will and testament of his testatrix there is 
a provision directing the payment to the said A. W. Smith 
of a legacy of $1,000. Respondent says he has possessed 
himself of assets of said estate of the value of about $7,000; 
but, he says, there has never been any order of the Probate 
Court directing the payment thereof to the said Smith, and 
he submits that he is not liable to the process of garnish- 
ment, and prays that the same may be quashed ; and he 
further says that without the above facts he has not any 
goods and chattels, rights and credits, money or effects of 
said’Smith in his hands or custody or control, nor had at 
the commencement of this suit; nor is he now indebted, 
nor was he then so indebted, to said Smith.” 

Afterwards Post & Hobby filed interrogatories “to be 
propounded to Edward C. Love, as executor, &c., * * * in 
the above stated case,” asking him (1) what moneys, goods, 
chattels and effects of said Smith he had in his hands, &c., 
* * * at the service of the writ; (2) if he was indebted to 
Smith in any sum of money at such time or since ; (3) what 
amount of legacy, if any, was left to A. W. Smith by the 
testatrix, and who is her qualified executor; (4) what 
amount of money came into his possession as such executor, 
and was it sufficient to pay all legacies made by her will 
and testament ; (5) if respondent, before the service of the 
writ or since, did pay or assent to pay to Smith the legacy, 
or pay any part thereof; (6) what legacies made by the will 
had been paid and when? They moved that said Love, 
‘‘as executor, &c.,” be required to answer the interrogato- 
ries. The motion was argued by counsel and overruled by 
the court, and plaintiffs excepted. 

Afterwards Post & Hobby filed a traverse to the execu- 
tor’s return, said traverse alleging that goods and chattels, 
money and effects belonging to the said Smith, is or are in 
the possession of the garnishee named, or were at the time 
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of the service of the writ. The executor moved to strike 
out the traverse on the following grounds: “ It does not 
form a proper issue. It should allege that other goods and 
chattels, money or effects of the defendant in execution is 
or are in the possession of the garnishee, or were at the 
time of service of the garnishment besides those admitted 
by the return of the respondent.” This motion was argued 
and sustained, and plaintiffs excepted. 

Afterwards Post & Hobby filed a traverse alleging that 
the garnishee has not discovered the true amount of debts 
due from him to defendant Smith, or that goods and chat- 
tels, money or effects belonging to Smith is or are in his 
possession, or were at the time of the service of the sum- 
mons of garnishment, or since, in this: that prior to such 
service, one Mary Ann Gilchrist, in her lifetime, made 
her last will and testament and therein bequeathed to the 
said Smith one thousand dollars, and directed the same to 
be paid by her executor out of certain moneys then in her 
possession as soon after her death as practicable, and ap- 
pointed the said Love the executor thereof. Soon after- 
wards the said Mary died without altering or revoking the 
said last will and testament, and after the death of the said 
Mary the said last will and testament was admitted to 
probate in the Probate Court for Gadsden county and the 
said Love duly qualified as the executor thereof and took 
possession of the said moneys, to-wit: about seven thou- 
sand dollars, out of which the said testator directed the 
payment of the said one thousand dollars to the said Smith, 
and afterwards the said Love as executor promised or 
agreed to and with the said Smith to pay or settle with or 
credit him with the said one thousand dollars on his in- 
debtedness to the said Love, and after the said promise and 
agreement, and before the payment of the same to the said 
Smith or the settlement with him or the credit given to 
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him as aforesaid, and while the said one thousand dollars 
was still in the possession, custody and control of the said 
Love as executor as aforesaid, the said summons of garnish- 
ment was served on said Love as executor as aforesaid. 
And further, that the said sum of one thousand dollars 
and no part thereof was needed or necessary to pay the 
debts or funeral expenses of the said Mary, or the expenses 
of her administration, as she died possessed of other moneys, 
property and assets more than sufficient for that purpose. 
And further, that since the service of the said summons of 
garnishment on the said Love as executor as aforesaid he 
has paid, settled with or credited the said Smith for the said 
one thousand dollars. 

The defendant moved to strike out this traverse on the 
following grounds: 

1st. The same is not such a paper as is contemplated by 
the statute governing garnishment proceedings. 

2d. It proposes to convert this proceeding into a garnish- 
ment ot the defendant individually, and to recover against 
him individually instead of as executor. 

The Circuit Court thereupon granted the motion, and 
the plaintiffs excepted. 

The Circuit Court then entered judgment quashing the 
writ of garnishment, and the plaintiffs appealed, and they 
assign the following for error, to-wit: 

1st. The court erred in overruling the plaintiffs’ motion 
to require the garnishee to answer the written interrogato- 
ries propounded to him by them and filed in the cause. 

2d. The court erred in striking out the plaintiffs’ first 
traverse. 

3d. The court erred in striking out the plaintiffs’ second 
traverse. 

4th. The court erred in quashing the writ of garnish- 
ment. 
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[N. B.—There was a consent entered of record in the 
Circuit Court that the other garnishments mentioned in 
the opinion should abide the result of this appeal. ] 


John W. Malone for Appellants. 
Geo. P. Raney for Appellee. 
Tue Cuter-JusticE delivered the opinion of the court: 


( The question presented by the record is whether an exec- 
utor, as such, is to be held to answer to a writ of garnish- 
ment at the instance of a creditor of a legatee under the 
garnishment laws of this State. 

In Williams on Executor, 6 Am. Ed., Vol. 3, p. 2001, 
it is laid down that there cannot be “an attachment of a 
legacy ; for creditors have an interest in it, and they are 
incapable of being warned.” He cites Scurra vs. Merciall, 
1 Roll. Abr., 551; Wood vs. Smith, Noy, 115 ; Chamber- 
lain vs. Chamberlain, 1 Ch. Cas., 257; Com. Dig. Attach- 
ment D. It is, therefore, not a modern rule. 

“Tt is well settled in England and the United States, as 
a general proposition, that an executor cannot be charged 
as garnishee in respect of a pecuniary legacy bequeathed by 
his testator.” Drake on Attachment, $499. 

There are a few States where it is provided by statute 
that executors and administrators -may be required to an- 
swer as garnishees, but except in Indiana the general rule 
is recognized that executors are not subject to this process 
on account of legacies payable to a debtor unless expressly 
provided by statute. 

The statute authorizes a garnishment when any person is 
indebted to a defendant in execution, or has any of the 
effects or property of such defendant in his hands, or pos- 
session or control. It also provides that if the answer of 
the garnishee is not satisfactory and it be alleged that the 
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garnishee has not discovered the true amount of debts due 
from him to the defendant, or that goods and chattels, 
money or effects belonging to the defendant are in his 
hands or possession, or were so at the time of the service 
of said garnishment summons, the court shall direct, with- 
out the formality of pleading, a jury to be empanelled to 
inquire what is the true amount due from such garnishee 
to the defendant, &c. 

(“An executor,” says the Supreme Court of Connecticut, 
“cannot be considered as the debtor of a legatee. The 
claim is against the testator or his estate ; and the executor 
is merely the representative of the deceased. There cannot 
be a debt due from the executor within the meaning of the 
statute. Nor cana person, like an executor, deriving his 
authority from the law, and bound to pertorm it according 
to the rule prescribed by law, be considered as a trustee, 
agent, attorney or factor within the statute; and this for 
the best of reasons.) In the common case of agents, trus- 
tees and factors the creditor can easily place himself in the 
shoes of the absconding debtor and prosecute his claim 
without inconvenience to the garnishee. (But such would 
not be the case with an executor. (it would not only em- 
barrass and delay the settlement of estates, but would draw 
them from Courts of Probate, where they ought to be set- 
tled, before the courts of common law, who would have no 
power to adjust and settle his accounts. Such an interfer- 
ence might produce much inconvenience, and prevent the 
executor from executing his office as the law directs.”/ 
Winchell vs. Allen, 1 Conn. In that case one Allen had 
bequeathed to the debtor certain personal property. The 
estate was solvent, and no demand of the legacy had been 
made by the legatee, and the time limited for the settle- 
ment of the estate had passed before the writ of garnish- 
ment was served. 
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( Says Mr. Justice Story in Picquet vs. Swan et al., 4 Ma- 
son, 443, 463, where there was a bequest of an annuity of 
$2,000 to be paid to Mr. Swan in semi-annual payments 
during his life by the executors: “ It can scarcely be pre- 
sumed that it was not the intention of the testatrix that 
this should be a personal payment for the personal comfort 
and maintenance of her husband, and that the annuity 
itself should be placed beyond the reach of any creditors. 
To direct a payment to the creditors of Mr. Swan through 
the instrumentality of a foreign attachment would be to 
defeat the purposes of the will. It would be, in effect, to 
declare that the executors should not pay her bounty to 
her husband, but should pay it to his creditors. If such a 
course be repugnant to the manifest intention of the will, 
I do not see how a court of law can intercept the bounty 
of the testatrix and give it a new direction. There is an 
implied trust in the executors to make the payment per- 
sonal, and to retain the money until so paid. And if so, 
what court can be at liberty to overthrow it ?” d 

We have examined a large number of authorities beside 
those cited in Drake on Attachment and excepting the » 
Indiana case, (Stratton vs. Ham, 8 Ind., 84,) we find none 
to sustain the garnishment of an executor except by virtue 
of a local statute expressly authorizing it. 

To hold otherwise without some act of the Legislature 
changing the settled rule of the recognized common law 
and practice, would be practically judicial legislation, and 
the introduction of measures of a mischievous tendency. 
To do so would require also a prescription of methods of 
procedure not now recognized in the courts of law. Our 
statute provides for the calling of a jury without other 
pleadings than the writ of garnishment, the answer of the 
garnishee and the traverse to determine the question of 
indebtedness or liability. What, then, will the jury try, 
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and what will be the scope of the inquiry? In the case of 
the garnishment of a person for the purpose of charging 
him with liability to pay the creditor of a debtor what 
may be due from the garnishee to the debtor, or to account 
for property or money in the hands of the garnishee be- 
longing to the debtor, the matter is plain. \But in case the 
garnishee is an executor in his representative character, the 
inquiry involved is an accounting, including the marshalling 
of the assets, the value of the estate, real and personal, in- 
cluding claims due and to become due to the estate, ex- 
emptions, dower interests, contingent or fixed obligations, 
debts due and to become due from the estate, and the 
amount due to each creditor, interest, commissions, expen- 
ses of administration and of litigation, and all other cer- 
tainties and contingencies, and finally a general accounting 
and striking of balances and adjusting the claims of lega- 
tees, &c.; all these matters are proper subjects of investiga- 
tion and adjustment before the Court of Probate or in 
chancery, but which a court of law with a waiting jury 
would be practically incompetent to adjust without some 
machinery not yet provided. Whether a legacy can be 
paid in whole or in part will depend upon the condition of 
the estate upon a final accounting in the Probate Court. 
Garnishment of legacies during the progress of the regular 
and usual course of administration and before the condition 
of the estate is ascertained, would be productive of great 
confusion and expense. Here are three or four other gar- 
nishment proceedings, as appears in this record, in favor of 
other judgment creditors, who are seeking to subject this 
legacy or other interest of the judgment debtor to the sat- 
isfaction of theirdemands. A similar cause of proceeding 
would doubtless be necessary, including an inquiry by a 
jury, in each of these cases. Now, while the estate is in 
process of adjustment, the time not having elapsed for the 
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ascertainment of debts and liabilities, how is it possible to 
know whether anything will ultimately be available for 
the payment of legacies, and what can a jury determine? 
We repeat, that without some statutory regulation not in 
existence here such garnishment proceedings are altogether 
impracticable, at least until a personal duty to pay is im- 
posed upon the executor by the order of the Probate Court ; 
a case not now before us. 

It is alleged by the plaintiffs in the garnishment by way 
of traverse that there are more than sufficient assets of the 
estate to pay debts, expenses and legacies, and that E. C. 
Love, the executor, had agreed with the judgment debtor 
to pay him the amount of the legacy, and an inquiry should 
be had to ascertain this fact, which, it is urged, will fix the 
present liability of the executor. 

This cannot affect the question of the legal duty of the 
executor as such to answer to the writ of garnishment. If 
Love, the executor, has made any contract binding him 
personally to pay money to the debtor, he cannot be held 
in his official capacity, in which he has been here sum- 
moned ; and no personal judgment can be had against him, 
because this garnishment is against him in his representa- 
tive character seeking to charge the estate, and not against 
him personally. 

It is evident from the pleadings and allegations here that 
the plaintiffs seek to reach the legacy only. The judgment 
dismissing the writ of garnishment is affirmed. 

42 
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JONATHAN C. GREELEY, APPELLANT, vs. LEoNIDAS W. 


SPRATT, APPELLEE. 


1. In proceedings under the act relating to forcible entry and cetainer, 


upon a complaint for a forcible entry and withholding, the peace- 
able possession of complainant and the entry by force by the de- 
fendant and putting and keeping complainant out and damages 
therefor, are the questions in issue. 


2. The law forbids a forcible entry whether defendant has title or right 


of possession or not ; in this proceeding there can be no inquiry 
into the title. Ifthe party entering has a right to the possession 
and another is in peaceable possession the party having the right 
must resort to the law to obtain it, unless he can do so without 
force and in a peaceable, open manner. 


3. Testimony showing that plaintiff had been in possession of a room 


for several weeks occupying it as an office with his library and 
furniture, and that his property was, without his consent, in the 
night time, removed from the room by the defendant’s direc- 
tions, aud plaintiff was by force prevented by defendant’s servant 
from re-entering, and another person was put by defendant in 
possession as a tenant, is sufficient to sustain a complaint for for- 
cible entry and unlawful detainer; and the complaint having 
been filed within a few days after such ejection and occupancy 
by the tenant, such facts afford presumptive evidence upon 
which the jury are authorized to find that the defendant contin- 
ued to hold possession against plaintiff at the time of filing the 
complaint, there being nothing to show that defendant or bis ten- 
ant ceased to occupy the premises so taken possession of. 


4. When the plaintiff had peaceably occupied premises for several 


weeks and is dispossessed by force without process of law by de- 
fendant, it is not material, in a proceeding for forcible entry and 
detainer, whether the plaintiff was originally a trespasser or that 
defendant may have a legal right to the possession. The gist of 
the proceeding under the statute is the forcible entry and ousting 
plaintiff from a peaceable possession contrary to law. 


5. In estimating damages for the wrongful dispossession and withhold- 





ing of premises under the forcible entry and unlawful detainer 
act, the jury may take into consideration the rental value of the 
premises. 
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6. Where there are conflicting statements of witnesses the jury must 
determine the facts from a fair consideration of the whole testi- 
mony. 


Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. 


Geo. Wheaton Deans for Appellant. 
Cockrell & Walker for Appellee. 
Tue Curer-Justice delivered the opinion of the court : 


This was a proceeding under the statute relating to for- 
cible entry and unlawful detainer. The complaint was 
made by Spratt “that Jonathan C. Greeley hath forcibly 
turned him out of and unlawfully and against his consent 
withholds from him the possession of a certain room, to- 
wit: the room in the three-story brick building situate in 
the city of Jacksonville in said county at the southwest 
corner of Pine and Forsyth streets immediately to the 
right of the stair-case leading to the third story of said 
building,” and prays restitution and damages. The com- 
plaint was filed and summons issued August 3,1880. The 
cause was tried in November, 1882, with a jury. Verdict 
for plaintiff in statutory form with damages assessed at 
$224. Defendant appeals from the judgment upon this 
verdict, a motion for a new trial having been denied. 

Spratt testified that he took possession of the room in 
question about the first of July, 1880, as his own property 
to be used as a law office and put in his office furniture, ta- 
ble, chairs, desk, book-case and books, and was there sev- 
eral weeks. He left in the evening, having locked the door. 
Next morning he went to the office as usual and found his 
office furniture out ; founda colored man there and a white 
man, Warriner, taking the lock from the door. Was de- 
nied permission to enter. The rental value of the room 
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was about fifteen dollars per month. When he offered to 
open the door there was something said by parties inside. 
Witness said, “ what does this mean?” Don’t recollect 
the words in reply, but understood from them that he could 
not come in without using force. 

On cross-examination defendant’s counsel asked the ques- 
tion, for the purpose of showing that Spratt was simply an 
intruder or trespasser, “ by what means did you originally 
get possession of this room?” The question was objected 
to as immaterial and the objection sustained, to which rul- 
ing defendant excepted. 

Charles Warriner testified on behalf of plaintiff that he 
was a clerk for defendant, that defendant told him to put 
Brown in possession. Got askeieton key and opened the 
room and put Spratt’s goods in the hall. Refused to per- 
mit Spratt to enter and turned over the possession to 
Brown, the colored man. Was told by Mr. Greeley that 
Spratt was there and had no business there. Brown was 
put in possession in the evening. Next morning went and 
put a new lock on the door. Brown put his foot upon the 
door when Spratt tried to get in. Then informed Mr. 
Greeley what I had done, and he said he was satisfied. 
All I did was at the instance and direction of Greeley, who 
afterwards paid for the lock and key. 

Brown testified that he rented the room from Mr. Gree- 
ley, but had. not been able to get possession till that morn- 
ing. 

On the part of defendant Mr. Greeley testified that he 
never forcibly turned L. W. Spratt out of the room and 
never instructed any one to eject him. Rented the room 
to Brown and gave him the key in the summer of 1880. 
Never requested or instructed Warriner to assist Brown in 
taking possession. Previous to renting the room to Brown 
had never seen any one.in possession. Witness had the 
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key and never gave it to any one else. All he had to do 
with it or taking possession by Brown was that he rented 
it to Brown as the agent of the owners and gave the key 
to Brown. Warriner reported to. me that he had found 
some things in the room and put them out in the hall, and 
I do not recollect making any reply. 

On cross-examination he said, I did not know that Spratt 
was in the room of my own knowledge; Judge McLean 
told me that he was there. It was the first I knew of 
Warriner’s going to the room when he reported what he 
had done. 

The Judge charged the jury that “the peaceable posses- 
sion and the forcible entry are the questions at issue. The 
law forbids forcible entry, whether the party has title or not, 
and there can be no inquiry into the title of the property. 
If the party entering has right to the possession he must 
resort to the authority of law to obtain such possession.” 
This was excepted to by defendant. 

The Judge charged further: “ If the jury find from the 
evidence that the plaintiff was on or about the first day of 
July, 1880, in the possession of the room described in the 
complaint, using the same for his office, and that while so 
possessed the defendant, Greeley, by himself or his agent, 
instructed for that purpose, and whether said Greeley was 
present or not, by the use of a skeleton key opened the door 
and entered said room in the night time, and in the absence 
of the plaintiff, and turned out of said room the office fur- 
niture of said room so belonging to the plaintiff, and re- 
sisted the said plaintiff the next morning by closing the 
door upon him, and kept possession of said room until and 
at the exhibition of this complaint, then the jury must find 
for the plaintiff.” 

This was also excepted to by defendant. 

Counsel for appellant assigns for error—1, that the ver- 
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dict was contrary to the evidence, and 2, that the amount 
of the damages is not warranted by the evidence. 

It is contended that the testimony does not show that 
the defendant continued. to hold the possession of the prem- 
ises after the dispossession at the date of the complaint. 

The complaint was filed August 3,1880. The testimony 
of Mr. Spratt is that he went into possession about the first 
of July, 1880, and had possession several weeks when he 
was turned out as detailed. Mr. Greeley says he had 
rented the room to Brown. Warriner says that at the re- 
quest of Greeley he put plaintiff’s goods out of the room 
and put Brown in possession, and Brown was in possession 
at the time Spratt came there in the morning. Brown 
says he had not been able to get possession until that time. 
The testimony thus leaves Brown in possession, having 
been put there at Mr. Greeley’s request. There is no testi- 
mony going to show that plaintiff has since then been in 
possession, or that Mr. Greeley has transferred it to any 
person. 

The natural presumption is that defendant or his tenant 
remains in possession, in the absence of proof to the con- 
trary. If plaintiff has since had possession or the use of 
the property it was competent for the defendant to show 
it. The rental value is shown to be about fifteen dollars 
per month, and from July, 1880, to the time of the trial, 
November, 1882, about twenty-eight months, the rental 
value would be much more than $224, the amount of the 
verdict. 

We think the jury were justified, if they believed War- 
riner’s testimony, in finding that plaintiff had been put out 
of possession by defendant, and that defendant, by himself 
or his tenant, withheld from him the possession at the date 
of filing the complaint, which was very soon after the eject- 
ment complained of. 
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The third ground of error is the ruling of the court in 
excluding the question by what means plaintiff obtained 
possession of the room, which question was asked for the 
purpose of showing that plaintiff was an intruder or tres- 
passer. The statute provides that no person shall enter into 
lands or tenements but in case where entry is given by law; 
nor shall any person, where entry is given by law, enter 
with strong hand, but only in a peaceable, easy and open 
manner. 

If any person shall enter in case where entry is not given 
by law, or shall enter any lands or tenements with strong 
hand, even in case where entry is given by law, the person 
turned out or deprived of possession by such unlawful or 
forcible entry, by whatever right or estate he held or claimed 
such possession, shall at any time within three years be en- 
titled to the summary remedy provided. Chap. 1630, Act 
of 1868. The complaint was made under the provisions 
of this act. 

It is not pretended that the plaintiff was a loafer or vaga- 
bond, intruding upon the house or premises of another in an 
unseemly or oftensive manner, for the testimony shows that 
the plaintiff was peaceably occupying the room in question 
as a law office with his books and furniture when he was 
dispossessed by putting his property out in the night and 
forbidden to enter, and by force prevented from entering. 

The statute contemplates that a party so having peacea- 
ble possession shall not be thus forcibly ejected even where 
entry is given by law; that is, where the right to enter and 
possess has been determined by law, but only in a “ peace- 
able and open manner.” The right to enter, based upon a 
paramount title or interest, cannot be tried in this pro- 
ceeding. 

In the case of Gass vs. Newman, 1 Head, 136, the plain- 
tiff in a proceeding like this, by an enclosure, had actual 
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possession of the land enclosed. The court says that 
whether or not, such possession was a trespass upon the 
defendant is a question not material to the determination 
of the case. Admitting that it was a trespass, the law did 
not permit the defendant, by his own act, to arrest or ob- 
struct the plaintiff’s possession. 

It is said in Lorimer vs. Lewis, Morris R., lowa, 253, 
“it was contended in the course of the argument that the 
plaintiffs below in this case were themselves sheer trespass- 
ers, and much stress seemed to be laid on that circumstance. 
That fact, however, is in no manner mingled with this case. 
The action is not ejectment, but foreible entry and detainer, 
and may be brought by a trespasser even against the legal 
owner of the premises. All that is necessary to sustain the 
action is that the defendant should forcibly and illegally 
have turned the plaintiff out of the premises.” 

This is sustained in Smith vs. Dedman, 4 Bibb, 192: 
Bloomfield vs. Reynolds, Id., 388 ; Krevet vs. Meyer, 24 
Mo., 107; Denison vs. Smith, 26 Id., 487; Beeler vs. Card- 
well, 33 Id., 34; King vs. St. Louis G. L. Co., 34 Id., 34: 
Langworthy vs. Meyers, 4 lowa, 18; McCartney vs. Hunt, 
16 Ill., 76; Croff vs. Ballinger, 18 [il., 200; Baker vs. 
Hays, 28 Id., 387; Seitz vs. Miles, 16 Mich., 456: Taylor’s 
Land and Tenant, $787, n. 1; Chiles v. Stephens, 3 Mar. 
Ky., 340. 

The statutes of these several States upon this subject are 
similar to our own. The ruling of the court in excluding 
the question is sustained by the authorities. The only case 
cited to us by counsel to sustain the contrary is The People 
vs. Reed, 11 .Wend., 157; but by the statute of New York 
in force when that decision was made, the complainant 
must have had an estate of freehold or for a term of years, 
or some other right of possession, which must be stated 
and proved. 
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In People vs. Leonard, 11 Johns., 504, even under that 


- statute it is held that in the case of a forcible entry it is of 


no importance whether the seisin be by right or by wrong, 
nor whether the term of years be legal or not. 

That portion of the charge excepted to, viz: “If the 
party entering has the right to the possession he must re- 
sort to the authority of law and obtain such possession,” 
is alleged to be erroneous and misleading, because it would 
call upon the jury to find for the plaintiff although defend- 
ant did not enter by force. But the Judge in the same 
paragraph charged the jury that “ the peaceabie possession 
and the forcible entry are the questions at issue.” The 
proposition of the charge was that if plaintiff was in peacea- 
ble possession the defendant could not resort to force to 
oust him except by the process of law; that force without 
process tended to a breach of the peace. The statute itself 
says that no person shall invade the possession of another 
except where entry is given by law, and that in a peaceable, 
easy and open manner and without strong hand. 

We find no substantial objection to the charge of the 
court. It submitted the whole issue of fact to the jury 
upon the testimony and assumed nothing as to the facts. 

There was testimony given by defendant which, by itself, 
would go to show that he had not directed Warriner to re- 
move plaintiff or his goods from the premises. Yet War- 
riner was in defendant’s service at the time, and he swears 
that everything he did was by defendant’s direction. The 
jury have decided as to the facts and the liability of the 
defendant for the acts of Warriner. 
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Davin Petty, APPELLANT, vs. Georck H. Mays kT ALs., 
Executors oF RIcHARD JONES, APPELLEES. 


1. When a court of equity, having jurisdiction of parties and of the 
subject matter in a suit to foreclose a mortgage. directs by its 
decree that the Master make sale of the property, and on such 
sale to execute and deliver a deed to the purchaser, and that 
upou the delivery of the conveyance the purchaser be let into the 
possession of the premises, the record of the decree and the deed 
constitute evidence of title in the purchaser in an action of eject- 
ment against a third person not a party to the foreclosure suit. 


2. The Master’s deed in such case is evidence without showing a con- 
firmation of the Master's report of sale. 


3. Certain tax deeds copied by the clerk and annexed to the record in 
an ejectment suit tried before a referee, but which deeds are not 
identified by the referee in his record, or by a bill. of exceptions, 
as the papers offered in evidence and rejected, cannot be con- 
sidered upon appeal: nor can the refusal of the referee to per- 
mit a witness to testify as to the location and identity of the land 
described in the tax deeds be reviewed, because the deeds are not 
in the record, and this court cannot determine that the testimony 
offered was necessary Or proper. 

4, A tax sale at which the owner of the land. or another person at 
the request of the owner, whose duty it was to pay the taxes, 
bids in. the property and afterwards obtains a tax deed un- 
der such sale, amounts only to the payment and satisfaction of 
the tax. and confers no new title upon such purchaser. 

5. Immaterial testimony. improperly admitted by a referee at the 
trial, and not affecting the judgment, is not good ground for 
granting a new trial. 

6. In ejectment in this State the plea of not guilty puts in issue the le- 
gal title, and an inchoate or equitable right which might be 
available in equity cannot avail the defendant as against the le- 
gal title. 


2 


. The possession of land by one who holds under an oral agreement 
with the owner to purchase, cannot be an adverse possession as 
against the owner of the legal title or his mortgagee. 


Appeal from the Circuit Court for Duval county. 
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Trial and judgment by Mr. F. P. Fleming, attorney at 
law, as Referee. 
The facts are stated in the opinion. 


C. P. & J. C. Cooper tor Appellant. 


The propositions to be discussed are: 

First. The referee erred in admitting the decree of fore- 
closure in case of Jones vs. Gordon and in admitting mas- 
ter’s deed from Jordan to Jones. The referee erred in ad- 
mitting said decree, because it was a decree in a case to 
which Petty, the defendant, was not a party, by which he 
was not bound, and was improper to show title against him. 
Haines vs. Beach, 3 Johnson, 459; Finley vs. Bank U. S., 
11 Wheat., 304: 3 Philips, note 571, p. 818; 2 Daniels’ 
Chancery, p. 1000, and note. 

The objections to the master’s deed are, that it is based 
on a decree to which Petty was not a party. To which 
point above authorities are cited. 

That the sale does not appear from said deed to have 
heen confirmed, and said deed does not recite the execution 
of the mortgage or the foreclosure of the same upon which 
to predicate a deed. 2 Jones on Mortgages, 1889, 1895: 2 
Jones on Mortgages, 1637. 

The next point to be considered by the court is, did the 
referee err in refusing to admit the two tax deeds of David 
Petty on mere objection, in the first instance, that they did 
not describe the property, and after evidence that Gordon 
knew property was advertised. We think the deeds are 
sufficient in their descriptive parts. The amount of definite- 
ness required is that the owner of the property may know 
that his property is assessed, and description in the deed 
then follows that in the assessment. The owner, in this 
case, did know that his property was assessed, and told 

















SUPREME COURT. 








Petty v. Mays et als.—Argument of Counsel. 








Petty to purchase. Cooley’s Taxation, 284; 49 N. H. 
Rep., 172. 

Party offering deed is not compelled, in the first instance, 
to locate the land in descriptive part of deed. Hogans vs, 
Carruth, 18 Fla. Rep. 

The deeds both having been recorded. one year could not 
be attacked for imperfections in assessments, as of descrip- 
tion of the land. Laws of Fla., Chap. 1976, Sec. 31. 

The next error assigned is that the court erred in retus- 
ing to permit Charles F. Smith, a surveyor, to testify, so 
as to locate the lands in David Petty’s two tax deeds as the 
same lands in suit, and to show that the lands could be 
located and found from the description in the deeds. 

It is always competent, where any ambiguity appears in 
a deed, to explain it or make it certain by parol testimony, 
particularly as to localities and boundaries, and this was 
what was sought to be done here and what the referee re- 
fused to hear testimony on. We think this was wrong, if 
the deeds had been admitted and had been afterwards at- 
tacked on account of the improper or defective description 
in the assessment, then probably parol might not be received 
to aid the defect in the assessment, but the rule is difterent 
in regard to a deed. 3 Washburn’s Real Property, 401; 
Annon vs. Baker, 49 N. H., 172; 19 Wisconsin, 397; 
Blakely vs. Bestor, 13 IIl., 708. 

The 4th error assigned is that the court erred in permit- 
ting J. J. Forbes to testify as to contents of a written lease 
from Gordon to Petty on a notice to Petty to produce same; 
this testimony has an effect on this case as Petty claims 
that his possession was adverse to Gordon. 

This notice was given on the 19th day of April, A. D. 
1882, during the trial, and not ten days before the trial, as re- 
quired by the statute. 

Further, plaintiff, Jones, did not first prove that we had 
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in our possession such a lease, and did not properly connect 
it with this case and show its materiality. 

This was not proper rebuttal testimony. The time to 
call for the production of this paper and make proof of its 
contents was on the original testimony of plaintiff, so that 
defendant might rebut it or explain it. McClellan’s Di- 
gest, p. 516, Sec. 14; Sinclair vs. Gray, 9 Fla. p. 71; 
1 Philips’ Ev., 439, 440. 

The 5th error assigned is that the court erred in refusing 
the defendant, Petty’s motion, to strike out from the evi- 
dence the decree of foreclosure in the case of Richard L. 
Jones vs. David Petty, and the deed from M. C. Jordan, 
master, to Jones. The evidence adduced showed that 
Petty was not a party to the foreclosure; that previous to 
this foreclosure Petty entered into possession under a con- 
tract to purchase, and that he paid a part of the purchase- 
money on this land, that in consequence of the subsequent 
sales for taxes, he did not pay the balance that Gordon, 
with whom he had the contract to purchase relinquished 
all claim, and by becoming Petty’s tenant afterwards ac- 
knowledged Petty’s adverse possession. Petty having paid 
part of the purchase-money and made improvements on 
this place, and Gordon having made the mortgage to Jones 
when Petty was in adverse possession, Petty should have 
been made a party to the foreclosure for it, and the deed 
thereunder, in order for it to be introduced as title against 
him. 8 Johnson Rep., 450; 11 Wheat., 304; 3 Philip’s 
Ev., 818. 

Also, we contend that the testimony of David Petty, W. 
W. Sampson and Henry Gordon shows that this mortgage 
from Gordon to Jones was made by Gordon while out of 
possession, and while Petty was in adverse possession, 
and said mortgage being nothing but specific lien, or con- 
ditional sale at most, is void as to Petty, and the master’s 
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deed being made when Petty was in adverse possession is 
void as to him. Stoney vs. Shultz, 1 Hill Reps. or Eq. Di- 
gest, 303 ; 13 Fla. Rep., 603; 15 Fla. Rep., 564. 

Petty’s public and notorious possession should have put 
Jones on notice, and amounts to notice. Angel on Limita- 
tions, 376. 

The 6th, 7th and 8th errors assigned all go to the same 
question. Under the testimony in this case, and the law 
governing the facts, was the referee correct in his findings 
and final judgment, and is the judgment of the court there- 
on correct ? 

We think the evidence shows that David Petty, the de- 
fendant, went into the possession under a contract to pur- 
chase this place in 1874; that he paid a part of the pur- 
chase-money, and that Gordon, from whom he purchased, 
surrendered all claim to same, and that Petty was holding 
it as his own, which Gordon subsequently acknowledged, 
by allowing to him as landlord and paying him rent. 
That Petty has held the place ever since as his own, and 
that the seven years of adverse possession have run in his 
power. 

The evidence also shows that Gordon while out of posses- 
sion of this place mortgaged it to Jones, who foreclosed 
against Gordon, and now claims as against Petty to recover 
the land. We think seven years’ adverse possession has 
completed Petty’s title, and his holding was not in subordi- 
nation to Gordon. 14 Wend., 227; 8 Cowen, 558; Angel’s 
Limitation, 382; 17 Fla., 572. 

For which reasons we think the judgment of the court 
should be reversed. 


John Earle Hartridge and Manuel C. Jordan tor Appel- 
lees. 
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Tue Cuier-JusTIcE delivered the opinion of the court: 


This was an action of ejectment commenced by Richard 
Jones in the Cireuit Court for Duval county and referred 
to a referee for trial. The plea was not guilty. 

Plaintiff to prove his title offered a deed from Daniel C. 
Larey to Henry Gordon, dated 20th October, 1868, duly 
executed and recorded during the same month. Plaintiff 
next offered in evidence a decree of the Circuit Court for 
Duval county in chancery rendered April 1, 1881, in a suit 
to foreclose’a mortgage executed by Henry Gordon and his 
wife to Richard Jones, in which Jones was complainant 
and Gordon and wife were defendants. The decree was in 
favor of the complainant and directed the sale of the mort- 
gaged property (the same land sued for in this action) to 
satisfy the money due under the mortgage, and that the 
master on such sale execute a deed to the purchaser, and 
that upon the execution and delivery of the conveyance the 
purchaser be let into possession of the premises. 

The defendant’s counsel objected to this decree as evi- 
dence on the ground that the same shows no title as against 
David Petty, defendant. The referee overruled the objec- 
tion and counsel excepted. 

Plaintiff next offered a deed from the master named in 
the decree (in the usual form of master’s deeds) conveying 
the property to Jones, plaintiff, as purchaser at the master’s 
sale, dated May 2d, 1881. Counsel for the defendant ob- 
jected to the deed on the ground that the same shows no 
title as against defendant, Petty, and upon the further 
ground that the deed does not recite the execution of the 
mortgage and the foreclosure. The objections being over- 
ruled defendant excepted. 

These rulings of the referee are the grounds of the first 
error assigned. 
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In support of the exception counsel cites the well settled 
rule that a decree of foreclosure binds nobody except the 
parties to the suit. We fail to discover how the rule ap. 
plies here. While the decree may not affect this defendant, 
yet such decrees and sales affect the mortgagor’s title to the 
land and transfer that title to the purchaser. The quies- 
tion to be tried in ejectment is, whether the plaintiff's title 
is better than the defendant’s? To reject the decree and 
deed would prevent the plaintiff showing what title he had. 
To receive them as evidence may throw upon the defendant 
the onus of showing by what right he claimed possession 
or title. A regular decree of foreclosure and a deed exe- 
cuted in pursuance of a sale under it have always been 
supposed to divest the title of the mortgagor. 

A further objection, not made before the referee, is that 
the master’s report of sale does not appear to have been 
confirmed. As before stated, the decree directs the master 
to execute a deed to the purchaser. According to the prac- 
tice in the English Chancery Court the deed was never 
executed by the master until his report of sale was con- 
firmed. That is also the practice in some of the States in 
this country. 2 Jones on Mortgages, $1637; 2 Dan. Ch., 
5 Am. Ed., 1275. 

The Supreme Court in Miller vs. Sherry, 2 Wallace, 237, 
say: “The decree was regularly entered and the sale and 
conveyance by the master were made in pursuance of it. * 
* * Where a court of equity has jurisdiction, as in this 
case, a sale and conveyance in obedience to a decree is as 
effectual to convey the title as the deed of the sheriff, made 
pursuant to a sale under an execution issued upon a judg- 
ment at law.” 

In the case of Fuller vs. VanGeesen, 4 Hill, N. Y., 173, 
Judge Cowen for the court says: “ The master’s sale passed 
the title presently, and the objection that this suit was pre- 
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maturely brought cannot avail.” (The master’s sale in the 
foreclosure proceedings was made September 11th, suit was 
brought October 9th, and the master’s report of sale was 
not filed until January 12th following.| The court further 
says: “In England it would have been otherwise, because 
the deed is there withheld till the final order confirming 
the sale be absolute; but all their cases declare the law as 
it is now claimed to be by the plaintiff’s counsel, viz: that 
the title vests at the date of the conveyance. * * * 
Indeed, I suspect this is the first time it was ever contended 
that a regular deed in fee would not pass the title at the 
time of its delivery.” In Mitchell vs. Bartlett, 51 N. Y., 
447, the judgment was in the same form as that used in the 
present case: “ that the purchaser be let into possession of 
the premises on production of the referee’s deed,” and it 
was held that the title vested and the right to the rents 
accrued on the delivery of the deed. The Supreme Court 
of Illinois in Jackson vs. Warren, 32 IIl., 342, say: “ The 
counsel for the appellant seem to entertain the opinion 
that the appellee had no title by his purchase and master’s 
deed, as the sale was not reported to the court and approved. 
The master’s deed passed the title to the purchaser when it 
was delivered.”’ See, also, 2 Jones on Mort., $1653. 

The ruling of the referee was correct. The deed of Larey 
to Gordon, admitted without objection, conveyed the title 
toGordon. The mortgage foreclosed appears to have been 
executed by Gordon and wife to Jones, to secure a loan of 
money, on the 30th March, 1876. The title being in Gor- 
don, the mortgage foreclosure, the sale and the master’s 
deed made and delivered in pursuance of the directions of 
the decree, vested Gordon’s title in Jones, the purchaser, 
and the case of the plaintiff was complete. 

The defendant offered in evidence a tax deed executed 
July 13, 1876, by the County Clerk of Duval county to 
43 
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David Petty. Also another tax deed executed by the same 
clerk,on the same day,to David Petty. These deeds were 
objected to by plaintiff’s counsel on the ground that the 
description of the property is uncertain and insufficient, 
and trom it the land cannot be located. The objection was 
sustained and defendant excepted. This is the ground of 
the second assignment of error. 

We are unable to know from the record what. were the 
contents of these deeds. They are not incorporated in the 
record kept by the referee, nor in any bill of exceptions, 
We find two tax deeds following the report of the referee 
and his certificate of the testimony and proceedings, which 
certificate identifies deeds and other papers offered in eyvi- 
dence, but these tax deeds are not therein identified as the 
deeds offered by defendant; nor is there any mark on the 
deeds themselves showing that they are the same. Whether 
the ruling of the referee in refusing these deeds as evidence 
was correct we cannot, therefore, decide, but the presump- 
tion is that as no error is apparent none was committed. 

The third error assigned being the refusal to permit a 
witness to testify as to the location and identity of the land 
described in the tax deeds, cannot be intelligently consid- 
ered, because the deeds are not properly here, and we do 
not know whether the offered testimony was pertinent to 
show that the lands described were the same lands involved 
in this suit. 

There is a large mass of testimony reported which it is 
unnecessary to examine in detail. The defendant and 
Henry Gordon both swear that in 1874 they made an oral 
agreement by which Gordon agreed to sell to defendant, 
Petty, the land in controversy, that Petty paid Gordon 
thirty dollars down and was to pay six hundred dollars for 
the property, a certain amount to be paid each year. No 
deed or other writing was made. No other payment than 
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the thirty dollars was ever made. [Petty and Gordon say 
that Petty at the time of this bargain went into possession 
and made some improvements by fencing, ditching, clear- 
ing, &c., and had tenants on it. Most of the time since 
then (except some two years) Gordon has been on the place, 
agreeing to pay rent for it to Petty, at the rate of five dol- 
lars per month. No money rent was paid, but Gordon did 
some work for Petty. Petty states that he had other ten- 
ants on the place from time to time during nearly all the 
time since his agreement to purchase in 1874, who culti- 
vated portions of the land. He further says that he 
“bought the land at public auction at a sale by the Tax 
Collector. Henry Gordon came to me in the presence of 
several other men and said to me, that property is to be 
sold to-day and you had better buy it for yourself.” 

Defendant’s counsel then offered the said two tax deeds 
dated July 13th, 1876, and the referee refused to admit 
them. Petty says the tax sale at which he bid off the prop- 
erty was on the eighth day of July, 1875. . 

Right here, it is remarked, that the referee ruled cor- 
rectly in rejecting the tax deeds. Petty bought the land at 
the tax sale at the request or suggestion of Gordon, the lat- 
ter having the legal title to the property. No title accrued 
to Petty by this purchase at the tax sale, because, whether 
Petty was in possession as a purchaser, (or as the tenant of 
Gordon which plaintiff claims he was) the bidding in of 
the property by Petty, under the circumstances, amounted 
only to the payment of the taxes on the property, and the 
tax deed can give no valid title to parties whose duty it 
was to pay the taxes. Burroughs on Taxation, 352, and 
authorities cited; Hilliard on Taxation, 168, and cita- 
tions. 

The plaintiff introduced a witness to prove that in 1874 
he, the witness, was called on by Petty and Gordon to 
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draw up a lease of the premises by Gordon to Petty for 
two years. Defendant’s counsel objected, but the testi. 
mony was received and exception noted by defendant, 
The objection was upon the ground that proper notice to pro- 
duce the paper had not been given and no proof had been 
made that such lease was in defendant’s possession or in ex- 
istence. 

The witness stated that he did draw up a lease at Petty’s 
request, and it was signed by Gordon and delivered ‘to 
Petty, but the witness does not know that it related to the 
property in question. The testimony was, therefore, imma- 
terial, and the error, if any, in admitting the testimony 
without laying a proper foundation for it was also imma- 
terial. This testimony did not affect the judgment of the 
referee nor the proper judgment upon the case. 

The mortgage which was foreclosed appears to have been 
executed May 30, 1876, the legal title appearing of record 
to be in Gordon against whom the foreclosure decree was 
rendered. We, have found that the title of Gordon was 
transferred by the decree of sale and deed of the master to 
the plaintiff, Jones. The defendant shows no title in him- 
self. He claims to have been’in possession as a purchaser 
under a verbal agreement with Gordon at the time the 
mortgage was executed, the legal title remaining in Gor- 
don. He was to pay $600 for the property, of which $30 
was paid down, and no further payments have been made, 
though he says he was to make annual payments until the 
$600 should be paid. The next year, in July, 1875, he 
says he bid off the same property at a tax sale at the request 
of Gordon. Gordon says he did not exact further pay- 
ments from Petty because the State had sold the land to 
Petty, and that he then became Petty’s tenant on the land, 
agreeing to pay $5 per month rent. Petty says this rent 
was not paid in money, that he “ gave him credit for it.” 
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He don’t remember whether he turned Gordon off the place 
before he bought at the tax sale. He says he had posses- 
sion and rented the property to several persons, and that 
Gordon was living on the place at the same time. Gordon 
was there “off and on.” At the time the mortgage was 
given Gordon lived at East Jacksonville. Afterwards he 
went on the place again. 

Henry Gordon testified in behalf of defendant that he 
sold the land to Petty in 1874. “ Petty was to pay $600 for 


jt; paid $30, and no more ; the State gave him deeds, and 


he has held the property ever since, and I paid him rent.” 

It isclaimed by defendant that his possession at the time 
of the execution of the mortgage, and at the time of the 
foreclosure sale, was adverse to that of Gordon and that of 
Jones, the plaintiff, who pyrchased at the master’s sale. 
This position is not tenable. Petty’s possession instead of 
being adverse is in law subordinate to the rights of Gordon 
and of his mortgagee. 

The question tried in this suit is that of the legal title. 
An inchoate or equitable right which might be available 
in equity cannot avail the defendant in ejectment as against 
the legal title. Singleton vs. Touchard, 1 Black., U.S., 
342; Mezes vs. Greer, 24 How., 268, 275. Jones shows 
his title and Petty shows none, He shows that he has vio- 
lated his verbal agreement to purchase, and that having 
agreed to pay Gordon $600 he has never paid more than | 
$30, and Gordon, who, according to the testimony, cannot 
be very intelligent, if he is honest, suffers Petty to obtain 
what they think isa tax title, and forthwith declares Petty 
to be his landlord and agrees to pay him rent for the use 
of the property, never attempting to exact the $600 for 
which he bargained the property. This is what the testi- 
mony of both Petty and Gordon, so far as it can be under- 
stood, goes to prove. 
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From the general character of their testimony it is diffi. 
cult to arrive definitely at any reliable conclusion except 
that Gordon having obtained Jones’ money upon the mort- 
gage by representing that his title is clear, after Petty had 
bought in the land at his request at a tax sale, and then 
after giving the mortgage, permitting Petty to obtain a tax 
deed which they both pretend to believe carried the title 
to Petty and destroyed the lien of the mortgage ; all which 
tends to prove that the transaction was a thinly-disguised 
scheme of both to cheat Jones out of his money. 

If Petty was a purchaser by parol from Gordon in good 
faith, went into possession, paid him for the property and 
made improvements pursuant to his agreement to purchase, 
he may have had a remedy in equity to compel a specific 
performance as against Gordon, That would be the extent 
of his rights as to the property, assuming (what is not 
shown) that he acted in good faith. 

The judgment is affirmed. 











Artuur D. Basnett, PLAINTIFF IN Error, vs. THE Crty 
OF JACKSONVILLE, DEFENDANT IN ERROR. 


1. Where a section of a law is amended by an enactment that it ** shall 
read as follows,’’ the amendment desired following, the substi- 
tuted section becomes, for all purposes in the future, the named 
section of the original act, and a subsequent amendment of the 
same section of the original act by an enactment that it shall 
‘read as follows,** the amendment desired following, operates to 
repeal all of the section amended which is not embraced in the 
amendment. 

2. The amendment of the section of the general act creating a system 
of municipal government (Section 23, Chap. 1688, Laws,) which 
grants the power to municipal corporations to tax for general 

municipal purposes so as to take away such power, destroys the 
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power to levy a tax for such general purposes. The power and 
duty to levy and collect a tax for the payment of the principal 
and interest of the outstanding bonds still exists by virtue of 
Section 20 of the original act, Chapter 1688, Laws, which is not 
repealed or amended by subsequent legislation. 


3, Under Section 4, Chapter 151, Laws, authorizing a judgment declar- 
ing an assessment not lawfully made, the judgment to be entered 
is an unqualified judgment ; and where a part of the assessment 
is illegal and a part legal, the general judgment is that the as- 
sessment is not lawfully made. It cannot be that a part is law- 
ful and a part is illegal. 


Writ of Error to the Circuit Court for Duval county. 

This isa proceeding under Section 4 of Chapter 151, 
Laws of Florida, to have the assessment of taxes of the 
City of Jacksonville for the year 1880 declared illegal. 
The Circuit Judge dismissed the petition of the plaintiff 
in error. Said section is as follows: 

“That in all cases where assessments are made against 
any person or persons, body politic or corporate, and pay- 
ment of the same may be or shall be refused upon allega- 
tion of the illegality of such assessment, such person or 
persons, body politic or corporate, may apply to the Judge 
of the Circuit Court by petition setting forth the alleged 
illegality, and present the same, together with the evidence 
to sustain 1t,and the Judge shall decide upon the same, 
and if found to be illegal shall declare the assessment not 
lawfully made.” 

Section 23 of the act of February 4, 1869, (Chap. 1688,) 
as finally amended by Section 8 of the act of 1877 (Chap. 
3024) is as follows: 

Sec. 8. That Section twenty-three of said act shall be 
amended so as to read as follows: The valuation of 
property, as made by the officers of this State in each 
year for the purpose of taxation, shall be adopted by 
all municipal governments as the true valuation of the 
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property within their respective corporations, and the total 
taxes levied upon property by any municipal corporation, 
in any one year, shall not exceed one per cent. upon such 
State valuation ; but this provision is not to be so construed 
as to prevent the said corporation from levying sufficient 
tax to meet the payment of interest on its outstanding 
bonds, and to provide for the payment of the principal 
thereof when the same shall become due; that it shall not 
be lawful for the government of any city or town to make 
appropriations, in any one year, for a greater amount than 
is allowed to be collected by taxation, and it shall not be 
lawful for any officer of a municipal government to issue 
a warrant on the treasurer except in payment of an appro- 
priation. 
The other facts are sufficiently stated in the opinion. 


Cockrell & Walker tor Plaintiff in Error. 
* 
John Earle Hartridge for Defendant in Error. 


Mr. Justice Westcott delivered the opinion of the 
court: 


The questions discussed in this case were restricted to the 
matter of the legality of the assessment of the tax for the 
year 1880 upon the property of the plaintiff in error. 
Qnite a number of interesting questions concerning the 
mode of assessment where the power to collect the tax ex- 
isted were discussed, but in view of the conclusion we reach, 
their consideration by us is unnecessary. That conclusion 
is that the city of Jacksonville did not have the power to 
levy a part of the taxes here complained of. The taxes 
were for general municipal purposes for the year 1880, and 
a tax to meet the sinking fund and interest upon what are 
known as “ Sanitary Improvement Bonds” and “ outstand- 
ing bonds of the city of Jacksonville of the issue of 1857.” 
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The power of the city of Jacksonville to levy taxes for gen- 
eral purposes was originally granted by the twenty-third 
section of Chapter 1688, Laws, entitled an act to provide 
for the incorporation of cities and towns and to establish a 
uniform system of municipal government in this State, 
which was approved February 4, 1869. This section gave 
the general power to raise by tax and assessment all sums 
ot money that may be required for the use and good gov- 
ernment of the city or town and for the carrying out the 
powers, rights and duties imposed or granted by the act. 
This section of the act was amended by Chapter 2045 of 
the Laws, approved February 27, 1875, being an act en- 
titled an act to amend the twenty-third section of an act 
entitled an act to provide for the incorporation of cities 
and towns and to establish a uniform system of municipal 
government in this State, approved February 4, 1869. It 
was amended in the method prescribed by the Constitution, 
the enactment being that the said section twenty-three 
should be “ amended so as to read as follows.” By this 
legislation the original section ceased to have any validity 
as to taxes to be levied by the corporation in the future, 
except in so far as it constitutes the obligation of a con- 
tract, and the section as amended became incorporated into 
and a part of the original act of the Legislature and the or- 
ganic act of the municipal corporation. In 1877 the Leg- 
islature passed an act. which was approved March 8th, 
1877, (Chapter 3024, Laws,) entitled an act to amend sec- 
tions 11, 12, 13, 16, 17, 18, 19, 23 and 29 of an act entitled 
an act to provide for the incorporation of cities and towns 
and to establish a uniform system of municipal government 
in this State, approved February 4th, 1869. Section 23 
of the act of 1869 as it was originally enacted we have seen 
had ceased to have any existence, and the substituted sec- 
tion filled its place. State vs. Andrews, 20 Tex., 280 ; 
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State vs. Ingersoll, 17 Wis., 631. Therefore section 23 of 
the original act as amended was the enactment to which 
this act of 1877 necessarily had reference, and to this alone 
could this legislative action have been directed. Grier vs. 
The State, 22 Tex., 588. It follows, therefore, that unless 
the section as enacted in the last act, Chapter 3024, gives 
the power of general taxation such power in the city can- 
not be sustained unless it is an implied and resulting power 
from the general grant of corporate powers and the imposi- 
tion of corporate duties. This section as amended by 
Chapter 3024, Laws, does nothing of an affirmative charac- 
ter, except that it regulates the method of valuing property 
for the purposes of municipal taxation and limits the rate 
of taxation and amount of appropriations for expenditures. 
It has a negative provision as to its construction, but this 
certainly cannot be held to be a grant of an affirmative 
power outside of and beyond that conferred by its own 
terms. The consequence, therefore, is that there is now no 
legislative enactment in existence granting in express terms 
an affirmative power to the city ot Jacksonville to levy and 
collect taxes. Has it such implied power under the cir- 
cumstances here when the Legislature leaves existing the 
other general powers of the corporation ? 

Some of the courts hold “that municipal corporations 
can levy no taxes, general or special, upon the inhabitants 
or their property, unless the power be plainly and unmis- 
takably conferred. It has indeed often been said that it 
must be specifically granted in terms, but all courts agree 
that the authority must be given either in express words 
or by necessary implication, and that it cannot be collected 
by doubtful inferences from other powers or powers relat- 
ing to other subjects, nor deduced from any consideration of 
convenience or advantage.” 2 Dillon’s Municipal Corpo- 
rations, 3d Ed., 763, and cases cited. 
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The assessment here sought to be declared illegal em- 
braces assessments for three classes of taxes, two on account 
of bonded indebtedness incurred by the city and one on ac- 
count of the general revenue. 

So far as the power to levy and collect the tax for the 
bonded indebtedness of the city is concerned it is made the 
duty of the City Council, under Section 20 of Chapter 
1688, Laws, which is still in force, to assess and collect 
such taxes from the citizens and upon the property within 
the city as is necessary for the payment of the interest upon, 
as well as the final payment of the bonds. 

As to the taxes for the general revenue, however, the 
effect of the legislation is to take away both the express 
and implied powers granted by Chapter 2045, Laws, to the 
city, and these we conceive were the only powers which 
existed in respect to that subject-matter. We have here, 
therefore, an assessment to this extent not authorized by 
law, and taking the whole assessment into consideration 
we think the Judge erred in dismissing the petition, and 
that he should have held the assessment “ not lawfully 
made.”” The statute does not authorize the court to hold 
that a part of an assessmeat is lawful and a part illegal. 
The judgment covers the matter as an entirety. 
Judgment reversed. 
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CaLvIN L. Ropinson, APPELLANT, vs. WILLIAM B. Bar- 


1. 


2. 
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the jury, asked for by the plaintiff, to-wit: 


NETT, APPELLEE. 


Instructions given by the court to a jury must be construed in con- 
nection with the evidence given on the trial. 


The plaintiff sued the defendant as endorser on a promissory note. 
The defendant claimed that the endorsement was a forgery ; that 
he wrote the words ** protest waived’’ over such endorsement 
on the day the note matured only for the purpose of saving the 
trouble and expense of protest. The evidence was conflicting as 
to the knowledge of the plaintiff of the fact that defendant 
claimed the signature a forgery at the time those words were 
written, and that such knowledge only came to him six weeks or 
more after the maturity of the note, when he brought his action. 
The court instructed the jury that if the plaintiff was misled 
to his injury or loss by such act of the defendant in writing the 
words ** protest waived ’’ over what purported to be his signature, 
and was induced to sleep on his rights, and not to take measures 
to secure or enforce payment of the note, the defendant was es- 
topped: Held, That such charge was not error. 


. A waiver of protest upon a note may be made by the endorser not 


only at the time he endorses the note, but at any time before 
maturity or on the day of maturity. 


. When such waiver of protest is made after the execution of the note, 


or, upon the day of maturity, no°new consideration is necessary 
to support it. 


. Courts are not called upon to instruct juries upon a hypothesis that 


does not exist in the case. They may decline to charge upon 
any point of law not based upon the evidence or warranted by it. 


. It is not necessary for a court, even at the request of counsel, to re- 


peat propositions of law which he has already given in his charge 
to the jury. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


J.C. Marey ¢ Son for Appellant. 


Ist. The court erred in giving the following charge to 
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“Tf the jury find from the evidence that the plaintiff 
was misled to his injury or loss by the act of the defendant 
in writing the words ‘ protest waived ’ over what purports 
to be his endorsement as sued on, and was induced to sleep 
on his rights, and not to take any active measures to en- 
force the payment of the note from the maker or other 
endorser, or even to secure it, then the defendant is estopped 
and the jury must find for the plaintiff.” 

This was not the case made by the evidence at all. This, 
if it were good law, is not applicable to the case clearly 
made on trial. 11 Fla. R., 135. 

The evidence in the case shows clearly that the words 
“ protest waived ” were written on the back of the note to 
waive protest, and for that purpose only; and the cashier knew 
and understood it, and that the cashier was informed that 
the endorsement was a forgery. Hence the president of the 
bank was not misled. He was bound to know what his agent 
knew, and is bound by what his agent knew and had agreed to. 

This charge was calculated to mislead the jury, and did 
mislead the jury, because it proceeded upon a hypothesis 
that did not exist. 

2d. The court erred in refusing the fourth charge asked 
for by the defendant as follows, to-wit : 

“Admitting that the words ‘ protest waived’ were writ- 
ten at the time of the maturity on the back of the note by 
C. L. Robinson, and that for a particular purpose, to-wit : 
waiving protest, no consideration having passed between 
them—Barnett to Robinson—such endorsement would not 
bind Robinson to pay the note or create any liability.” 

Before maturity an endorsement of the name on the back 
of the note makes the endorser liable, but after maturity 
consideration must be shown. 1 Parsons on Notes and Bills, 
p. 581. No new consideration is shown here, even though 
by his act Robinson did what was equivalent to writing 
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his name on the back of the note; but he did not write the 
name at that time, vr at any time, but simply wrote “ pro- 
test waived ” on the note, and it so happens that these 
words fall just above the forged endorsement of Robinson’s 
name. Suppose he did adopt the signature as an append- 
age, or to give an authority to the words “ protest waived,” 
the adoption could only extend to the question of protest, 
and not to assuming the payment of the note. 

3d. The court erred in refusing the fifth charge asked 
for by the defendant as follows, to-wit : 

“Tf Mr. Robinson, defendant herein, had waived protest 
not then knowing that the purported endorsement was a 
forgery, but afterwards and before payment learned that 
the purported endorsement was a forgery, and then refused 
payment, plaintiff could not recover if the facts upon trial 
showed that the endorsement was a forgery and never had 
been adopted by defendant.” Daniel on Negotiable Instru- 
ments, p. 33; Ib., p. 158; 4 Taunton, p. 93. 

If defendant was discharged under such circumstances, 
he certainly would be if he did know and did declare the 
endorsement to be a forgery on presentation, and wrote the 
words “ protest waived ”-on the back of the note simply 
for the purpose of waiving protest, and nothing more. 

4th. The court erred in refusing to grant a new trial on 
the ground alleged by attorney of defendant, to-wit: that 
the verdict was contrary to the evidence in the case and 
the manifest weight of the evidence. 

The testimony of Robinson and Moody and Norton that 
the endorsement of Robinson’s name on the back of the 
note in question is a forgery stands uncontradicted. 

The only question in the case is what was the effect of 
Robinson’s writing the word “ protest waived ” on the back 
of the note in question? Robinson says it was done in the 
midst of protestations that the endorsement was a forgery, 
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and for the purpose of saving the bank the trouble of pro- 
testing. Swaim, the cashier of the bank, a disinterested 
witness, fully sustains Robinson’s statement. Barnett, the 
plaintiff, says he did not hear that it was a forgery till six 
weeks or two months afterwards; that he saw Robinson 
write the words on the note; that he heard all the conver- 
sation at the time, and that he did not hear Robinson say 
it was a forgery. Yet this does not refute the testimeny of 
Swaim and Robinson that Robinson did declare it to be a 
forgery, and only wrote the waiver of protest to save them 
further loss and embarrassment; that Swaim, the cashier 
of the bank, knew and understood the object of the en- 
dorsement. 

The negative statement of Barnett, one of the officers of 
the bank, that he did not hear Robinson say it was a for- 
gery does not prove that Robinson did not say it to Swaim, 
another officer of the bank. On the contrary, Swaim, in 
distinct terms, says Robinson did disclose to him that it was 
not his signature, but that he was willing to waive protest 
to save them that formality and trouble. 

It was sufficient if the cashier of the bank, the man who 
had this business in hand and was competent to attend to 
it alone, did have this conversation with Robinson, and did 
understand the purpose of the writing, the waiver of the 
protest, on the Lack of the note. 

5th. The court erred in not granting a new trial, because 
the verdict of the jury was contrary to the 6th charge of 
the court and the law in the case. It is evident that the 
jury labored under the impression, which counsel sought so 
persistently to fasten upon their minds, that because Robin- 
son did not tell Barnett, the President of the bank, that it 
was a forgery, and he, Barnett, not knowing it to be a for- 
gery, was led to “sleep on his rights ” six weeks or more ; 
that therefore Robinson was bound to pay. It was the 
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business of the President to know all that the Cashier had as- 
certained in reference to the matter. At all events his fajl- 
ing to hear, or neglecting to ascertain, or Swaim’s neglect- 
ing to inform him of the facts regarding the note and the 
writing on the back cannot in any way bind or involve 
Robinson. It was enough that one of the principal agents 
and officers of the bank knew it. 

Robinson’s words and actions in the matter amounted to 
this: “ Well, although it is a forgery, and while I have 
nothing to do with the note, still I am willing to save you 
the trouble and expense of protesting it.” 

And Swaim’s words and action were tantamount to his 
saying: “ Very well, then, if you are willing to save us 
that trouble do so by writing ‘ protest waived ’ above the 
signature on the back of the note.” 

And Robinson’s evident kindliness towards a banker 
with whom he was daily doing business, and his willing- 
ness to save him from any further trouble than was neces- 
sary in the embarrassing situation in which he found him, 
ought not to be construed to Robinson’s damage or made a 
trap to catch, to mulct him in a large sum of money. 

Hence we submit that the court erred in not granting a 
new trial, chiefly for the reason that the verdict was against 
the evidence and the weight of evidence. There was no 
conflict of testimony, all tended one way, viz : that the en- 
dorsement of “C. L. Robinson was and is a forgery ; that 
appellant never authorized the endorsement, nor sanctioned 
nor ratified the same; that on the day of maturity appel- 
lant first saw the note, then others informed the Cashier 
that the endorsement was a forgery ; that this knowledge 
was clearly brought to him, appellee, through his Cashier ; 
that there was not nor could not be any doubt on this sub- 
ject in the mind of the Cashier; that this knowledge was 
the knowledge of the appellee; that appellee was bound 
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by it, as correctly charged by the court; that appellant 
never ratified the act, and that there is not a statement in 
the whole testimony that militates against it. The testi- 
mony of Barnett, appellee, shows that he personally and of 
his own knowledge did not know that the signature was dis- 
puted until six weeks or two months after. Yet the fact 
remains that through his Cashier he legally knew it. And 
the appellant here, defendant below, had given all the no- 
tice that the law required, that the rule of business de- 
manded or the most rigid morality would dictate. 

We cannot help expressing our surprise that a new trial 
was not granted on mere motion, or indeed without a mo- 
tion. 


Cockrell & Walker tor Appellee. 


Points for Appellee : 

1. The jury has twice decided that the signature was 
Robinson’s. 

It will require a very strong case to induce this court to 
disturb the concurring conclusions of both the jury and the 
presiding court as to an issue of fact. 

The principles laid down in Barnett vs. Robinson, 18 
Florida, should not be extended. See Martin vs. Cole, 104 
U.S. Rep., 30. 

2. If Barnett was misled or deceived by Robinson’s act 
in “ waiving protest,” and in consequence was induced to 
omit securing the debt out of Blew’s property, Robinson is 
estopped. 

It is not necessary that the party who claims an estoppel 
should have acted affirmatively upon it. It is enough, if 
he shall have been induced to refrain from such action as 
lay in his powcr by which he might have retrieved his 
position and saved himself from loss. See cases collected 
in 66 New York, (21 Sickles) 113. 

44 
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Mr. JusTIcE VANVALKENBURGH delivered the opinion of 
the court: 


For a statement of the case in this cause see Robinson 
vs. Barnett, 18 Fla., 602. The judgment of the court be- 
low was in that case reversed, the cause retried, and is 
again here on errors assigned by the defendant below, ap- 
pellant here, as follows: 

1st. The court erred in charging the jury as follows: 
“If the jury find from the evidence that plaintiff was mis- 
led to his injury or loss by the act of the defendant in writ- 
ing the words ‘ protest waived’ over what purports to be 
his endorsement as sued on, and was induced to sleep on 
his rights, and not to take any active measures to enforce 
the payment of the note from the maker or other endorser, 
or even to secure it, then the defendant is estopped, and the 
jury must find for the plaintiff.” 

In refusing to charge the jury as requested by the defend- 
ant, to-wit : 

“2d. Admitting that the words ‘ protest waived’ were 
written at the time of the maturity on the back of the note 
by C. L. Robinson, and that for a particular purpose, to- 
wit: waiving protest, no consideration having passed be- 
tween them, Barnett to Robinson, such endorsement would 
not bind Robinson to pay the note or create any liability.” 

3d. “If Mr. Robinson, defendant herein, had waived 
protest not then knowing that the purported endorsement 
was a forgery, but afterwards, and before payment, learned 
that the purported endorsement was a forgery and then re- 
fused payment, plaintiff could not recover, if the facts upon 
trial showed that the endorsement was a forgery and never 
had been adopted by defendant.” 

4th. The court erred in refusing a new trial upon the 
ground that the verdict was contrary to the manifest 
weight of evidence. 
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5th. Upon the further ground that the verdict was con- 
rary to the charge of the court. 

The plaintiff, Barnett, to prove his case, testified in his 
own behalf as follows: “I am the plaintiff in this suit. I 
am a banker, doing business as the Bank of Jacksonville 
in thiscity. As such banker I discounted the note sued on 
at the request of the maker, C. W. Blew, who brought it 
to the bank for that purpose endorsed as it now is with the 
exception, the waiver of protest was not then upon it. I 
gave Blew five hundred dollars on the note. Some time 
after the note became due, and I sent Mr. Swaim to C, L. 
Robinson to notify him the note was due. This was in the 
morning. Mr. Swaim came back and reported that Mr. 
Robinson would call in that afternoon. In the afternoon 
the defendant came into the bank, and I handed him the 
note myself. He then wrote, in my presence, upon the note 
just above his name as endorser the words ‘ protest waived,’ 
saying he would waive protest.” On his cross-examination 
he said: “I did not pay the defendant any money on the 
note at any time. There was some conversation between 
Mr. Robinson and myself at the time the words were writ- 
ten on the back of the note by him. I heard all the con- 
versation that took place at the time in the bank in refer- 
ence to the note and the waiver of protest. Nothing 
whatever was said by Robinson at the time denying or 
calling in question the genuineness of his signature as en- 
_ dorser, or as to saving of cost of protest. Mr. Swaim went 
to see Mr. Robinson, as I have said, taking the note with 
him, to notify him that it was due,” &e. 

The note was then offered in evidence and the plaintiff 
rested his case. 

The defendant was introduced as a witness in his own 
behalf and testified: “The endorsement of my name on 
this note is not my endorsement. I never signed it, or au- 
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thorized any one else to sign it for me; nor have'l at any 
time adopted the signature or ratified it in any way; nor 
did I ever know of the existence of the note till called 
upon to pay it the day it became due. The signature of 
my name endorsed on the back of the note is not my writ- 
ing—it is a forgery. The day it came due I received a 
notice of the note and that it was due that day through 
the mail. Afterwards Mr. Swaim came to my office and 
informed me that such a note was at the bank. I denied 
having endorsed such anote. At his request I went to the 
bank with him. We went down Forsyth street and entered 
through the private office and passed in behind the counter; 
he showed me the note at his desk. I denied having signed 
the note then and there emphatically and unequivocally. I 
admitted that it was a pretty good imitation of my signa- 
ture, but stated that it was rougher than I ever wrote my 
name. [ told Mr. Swaim that I felt certain that I had not 
signed this note, because at the time it was written I was 
not on good terms with Mr. Blew, and that I would not, 
at any time during the last six months, have endorsed any 
note for him. Mr.Swaim then said the note is due to-day, 
and if not paid I must protest it. I replied that I would 
save him that trouble and expense; that I would waive 
protest. He said then write ‘ protest waived ’ on the back 
of the note. I wrote it with the purpose only of waiving 
protest, but not with the purpose or intention of endorsing 
or adopting the note, or becoming liable for its payment.” 
On his cross-examination, among other things, he said: 
Shortly after the note became due “I met Mr. Blew, (the 
maker of the note,) who was a neighbor of mine, and I 
told him there was a certain note at Barnett’s bank which 
had my name on the back of it, which he had better take 
care of. I said this in a pretty significant manner, and he 
colored up and seemed much embarrassed, and said it should 
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be taken care of and immediately turned and left me. He 
knew what note I referred to. I did not tell him the en- 
dorsement was a forgery; I did not need to. Out of re- 
gard for his family I did not publicly denounce the endorse- 
ment as a forgery.” A number of bank checks and other 
papers were shown to witness, all of which had his signa- 
ture attached, and all of which witness identified as his 
signature. 

The deposition of Jacob Swaim was introduced, by 
which it appears that he was cashier of plaintiff’s bank at 
the time of the maturity of the note, and his further ma- 
terial evideuce is detailed in the report of the case in 18 
Fla., 604. 

Paran Moody testified that he was tamiliar with Robin- 
son’s signature, and after examination said: I should not 
say that the endorsement on the note was genuine; I am 
quite certain it is not. On his cross-examination the coun- 
sel for the plaintiff handed to him a genuine signature of 
Robinson attached to one of the defendant’s pleadings in the 
cause. Witness examined it and testified: ‘ The signature 
shown me does not look like Robinson’s signature, and I 
do not believe it is his; am quite certain this signature is 
not his.” 

John H. Norton testified that he knew Robinson’s signa- 
ture well. After examining the note upon which the suit 
was brought he said: “I do not think the endorsement on 
this note to be Mr. Robinson’s signature; I am quite sure 
it is not.” 

The plaintiff was then called in his own behalf and tes- 
tified as follows: “I discounted this note on the faith of 
Robinson’s endorsement. I did not bring suit, or take any 
steps to collect the amount due on the note, because I relied 
on Robinson’s endorsement and solvency for some six weeks 
or two months after the note matured. At the expiration 
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of this interval [ called on Robinson in reference to this 
note, and for the first time learned or heard, or had any 
occasion to suspect, Robinson called in question the genuine- 
ness of the endorsement. Robinson then said it did not 
look like his signature and sought to point out to me some 
imaginary discrepancies between the endorsement and his 
genuine signature. I told him I could not see any difter- 
ence in the signatures. Mr. Robinson said he would see 
Blew in reference to it, and get him to pay it if he could. 
In the meantime Blew had put all his property beyond the 
reach of his creditors. When the note matured Blew was 
in Washington City. He had been appointed, and was 
then seeking to be confirmed, as Collector of this port. At 
the time the note matured Blew had property here.” 

The first exception cannot be sustained. The charge of 
the court so excepted to was strictly correct. Barnett had 
testified in effect that he was misled by the action of the 
defendant. Robinson testified that he denounced the sig- 
nature as a forgery. Swaim nowhere says Robinson 
claimed it to be a forgery, but says Robinson told him “ he 
did not remember endorsing such note for C. W. Blew ; 
that if he did he must have been either drunk or crazy; 
that he and Blew had not been on good terms for some 
time past, and therefore he would not be likely to endorse 
Blew’s note.” According to the evidence of both Barnett 
and Swaim, Robinson did not insist to them that the signa- 
ture was a forgery. Blew had property at the time the 
note matured, and before the action was commenced he 
had put all his property beyond the reach of his creditors. 
For six weeks or two months after the note matured Bar- 
nett failed to take any steps to collect the note, relying on 
Robinson’s endorsement and solvency. If, therefore, he 
was misled to his loss by the action of Robinson at the 
time he wrote “ protest waived ” over his purported signa- 
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ture as endorsee the charge of the court was in every re- 
spect correct. There was a conflict of evidence, and the 
jury were the proper judges of the credibility of the wit- 
nesses and the weight of their testimony. The charge as 
given was fairly called for by the circumstances of the case 
as they existed at the time, and did not proceed from a hy- 
pothesis that did not exist. 2 Daniel’s Neg. Inst., $352; 
(2d Ed.) Casco Bank vs. Keene, 53 Me., 103. 

The second exception also cannot be sustained. The evi- 
dence shows that the words were written by Robinson over 
his signature on the day the note matured, and not after 
maturity. It was done for the very purpose of waiving 
protest, and not after his liability had terminated by rea- 
son of failure of demand, protest and notice. No new con- 
sideration passing from Barnett to Robinson was necessary. 
The waiver may be made on the day of maturity as well as 
at any other time ; and when made after the execution of 
the instrument and before maturity, no new consideration 
is necessary to support it. In Wall vs. Bry, ef a/., 1 La. 
An., 312, the court in speaking of this very question of the 
waiver of protest, says: “The plea that the waiver was 
without consideration cannot avail the defendant. It was 
made before the maturity of the note; the holder may have 
regulated his conduct in not protesting the note by the de- 
fendant’s waiver, confiding in it; and to relieve him from 
it now would be sanctioning a breach of good faith, and 
permitting that party to gain by his own disingenuous- 
ness.” 

In Scott vs. Grier, 10 Pa. St., 103, the court hold in like 
manner that the waiver of protest on the day of the matu- 
rity of the note puts the endorser in the same situation as if 
the protest had been regularly made and proved. 2 Dan- 
iel’s Neg. Insts., §§1102, 1107, (2d Ed.) 

If the appellant means by this assignment of error that 
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the adoption of the signature after the note matured did 
not bind Robinson as endorser unless there was a considera- 
tion therefor, passed from plaintiff to defendant, even if the 
naked proposition was correct, yet the court committed no 
error in refusing the instruction because the liability did 
not grow out of the mere fact ot writing the words “ pro- 
test waived” over the signature, as the court expressly 
charged; but did grow out of the fact that the signa- 
ture was genuine, or that Robinson did not at the time of 
writing those words over his name, or for a long time after- 
wards, assert to the plaintiff that the signature was a for- 
gery ; and that the plaintiff was thereby induced to rely 
on defendant’s liability as an endorser until after Blew, the 
maker of the note, had disposed of his property, and the 
money could not be made out of him. The mere fact that 
no consideration passed from Barnett to Robinson at the 
time the words “ protest waived” were written was not 
decisive of the case. The jury were to determine from the 
entire testimony whether the signature was genuine or 
whether it was a forgery, and whether the plaintiff was 
misled to his injury and joss by the acts of the defendant. 

At the request of the counsel for the defendant the court 
charged the jury: “ First, that the question of whether 
the signature of C. L. Robinson as endorser upon the note 
in suit is genuine or forged is exclusively for the jury. 

“ Second. That if they find the said signature of C. L. 
Robinson is forged upon said note, and that he has not 
since ratified the same, the verdict must be for the defend- 
ant, notwithstanding his waiver of protest. 

“Third. That the writing of one’s name on the back of 
a note with the words ‘ protest waived’ written over it 
would only be what it purports to be, a mere waiver of 
protest, and would not create any liability upon the person 
so writing so long as no one was misled by the act or de- 
ceived by the writing.” 
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This charge would seem to cover ail that is asked for by 
the counsel in his second assigned error. It is certainly ex- 
plicit and to the point. It is not necessary for a court to 
repeat, even at the request of counsel, what he has already 
given in his charge to the jury. In the case of Metzger vs. 
The State, 18 Fla., 481, this court held it was no error in 
the court to refuse unnecessary repetitions in his charge. 

The third exception as stated in the assignment of errors 
is based upon an hypothesis that did not exist. Robinson, 
according to his own evidence, knew and unequivocally 
proclaimed at the time he wrote the words “ protest 
waived ” that the signature was a forgery. The whole the- 
ory of the defence was based upon that fact, and there is no- 
where in the case a particle of proof that Robinson 
“learned that the endorsement was a forgery ” after the ma- 
turity of the note. The court well declined to so charge, 
as it was not based upon any evidence in the case. 

As to the fourth assigned error we are only to say that 
the evidence was conflicting, it has been passed upon by the 
jury, and by the court below on motion for new trial, and 
this court will not interfere. 

The fifth error assigned cannot be sustained. The case 
was one properly to be decided by a.jury. The law was 
sufficiently explained to them, the Judge below who gave 
the law to the jury was satified with their verdict, and this 
court will not interfere. McMurray & Brittain vs. Basnett, 
18 Fla., 609. 

Judgment affirmed. 











684 SUPREME COURT. 








Cooper v. Livingston—Syllabus. 











C. P. Cooper, Executor oF JoHN Roperts, Deczaszp, 
APPELLANT, vs. C. O. LIvVINGsTON, APPELLEE. 


1. When the damages laid in the declaration are greater than are 
claimed in the precipe and writ, the remedy of the defendant is 
to move to set aside the declaration for irregularity before plead- 
ing in bar. The plea is a waiver. 


2. If the damages assessed are greater than the amount claimed in the 
declaration, the plaintiff may remit the excess or amend the 
declaration in that respect before judgment. Judgment for the 
excessive amount is erroneous; and will be reversed. 


3. Costs cannot be recovered against an executor or administrator 
when the suit is brought within six months after the issuing of 
letters. 

4. Ina suit against the executor of a will upon a note made by dece- 
dent and endorsed to plaintiff before due, defendant having 
pleaded a want of consideration, it is shown that plaintiff ad- 
mitted that the note was given for an invalid consideration, and 
that he knew it at the time he traded for it, and plaintiff does 
not expressly deny making these admissions, he cannot recover 
upon the note withont showing a valid consideration as between 
the maker and the payee, though the plaintiff paid a valuable 
consideration for the note. 


5. **Conjuring’’ a sick man to cure him of his illness is not a valid 
consideration for a promissory note. 


6. In a suit against an executor upon a note of the decedent, a judg- 
ment that ‘‘the plaintiff have and recover from the defendant,” 
is not a proper judgment. The judgment should be that plaintiff 
recover against the defendant as executor of the last will, &c., 
of the testator to be made out of the goods, etc., of the estate 
of the deceased, and that he have execution thereof, and not 
against the defendant generally. 


Appeal from the Circuit Court for Duval county. 

Trial and judgment by Mr. T. A. McDonell, Attorney at 
Law, as Referee. 

The facts of the case are stated in the opinion. 














JANUARY TERM, 1883. 











Cooper v. Livingston—Opinion of Court. 














C. P. & J. C. Cooper tor Appellant. 
M. C. Jordan for Appellee. 
Tue Curer-JusticE delivered the opinion of the court : 


Livingston, plaintiff below, sued on a promissory note 
made by John Roberts to Mrs. E. G. McGruder, December 
29th, 1876, for $250. Defendant pleaded “on equitable 
grounds ” that the note was given without consideration ; 
that the payee extorted the note from Roberts in his last 
sickness, while weak in mind and body, upon her promise 
to cure him by conjuring and incantations. Roberts died 
a few weeks after giving the note. Defendant further avers 
that plaintiff was not an innocent purchaser for a valuable 
consideration, but bought the note with tull knowledge of 
the origin of the note and the illegality of the considera- 
tion. The plea was sworn to and plaintiff took issue 
thereon. 

A trial was had before a referee, who found for the de- 
fendant, and on appeal the judgment was reversed. Upon 
a second trial the referee found for the plaintiff, and the 
defendant now appeals. 

The preecipe for the original process laid the damages at 
$400. The declaration claimed $500 damages. The find- 
ing and judgment of the referee were for $575.33. 

A motion in arrest of judgment was made upon the 
ground of variance between the preecipe and declaration. 

This is not a proper ground of a motion in arrest of judg- 
ment. McKay vs. Freibele,8 Fla.,21. If the damages 
claimed in the declaration were greater than those claimed 
in the preecipe and summons, the proper remedy was by 
motion to set it aside for irregularity before pleading. 1 
Ch. Pl., 269,16 Am. Ed. What is proper matter tora 
motion in arrest of judgment is sufficiently stated in Sedg- 
wick vs. Dawkins, 18 Fla., 335. 
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In the present case the defendant pleaded to the declara- 
tion, and thereby waived the technical variance. Robin- 
son vs. Hartridge, 13 Fla., 501,508. If the damages found 
were greater than the amount claimed in the declaration, 
the remedy is by a remittitur of the excess of the damages, 
or by amending the declaration in the prayer for damages 
before judgment. 1 Chitty’s Pl., 16 Am. Ed., 349. Such 
amendment is within the purview of Section 74, Chapter 
1096, Acts of 1861. If the amendment is not made and 
judgment is entered for a larger amount than is claimed in 
the declaration, it is error and the judgment must be re- 
versed. Harris vs. Jaffray, 3 Har. & J.,543; Hoit vs. Mo- 
lony, 2 N. H. 322. 

“‘ Where the court has jurisdiction of the cause relief is 
granted against difficulties of this kind in two ways. One 
is to permit the plaintiff to enter a remittitur for all the 
damages found over the sum demanded, and to take judg- 
ment for only the residue.” 17 Johns., 111; 4 M. & 8., 93; 
2 Bl. Rep., 1300. ‘ Another is to set aside the verdict and 
then, before a new trial, grant an amendment.” Tidd, 653; 
2 N. H., 323 

It is too late to allow such an amendment after a writ of 
error by the Appellate Court. Hutchinson vs. Crossin, 10 
Mass., 251. 

Error is assigned on the ground that costs were given 
against the defendant, who is an executor, the suit having 
been brought within six months after the issuing of letters 
testamentary. The statute expressly says that the plaintiff, 
though he obtain judgment for the amount of his claim, 
“shall not recover any costs in his suit” if he bring his 
action against an executor or administrator within six 
months after taking out letters. McClellan’s Dig., 84, $28, 
Act of November 20, 1828, §26. 

There are no exceptions made in the statute. The object 
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of the suit is to establish the demand if it is disputed, but 
as the executor cannot be compelled to pay any demand 
within six months, he cannot be mulcted in costs if sued 
within that time. This judgment for costs is therefore er- 
roneous. 

The second plea is called by the pleader on the part of 
the defendant a “ plea on equitable grounds.” While this 
plea is not properly a plea on equitable grounds within the 
meaning of the statute, yet it denies a valid considera- 
tion for the giving of the note, alleges that plaintiff knew 
of the illegality of the consideration, and that plaintiff 
bought it with such knowledge for an inadequate consid- 
eration. The plaintiff having treated it as a proper plea 
of a legal defence by taking issue upon it, we will so con- 
sider it. 

The referee in his finding says that the testimony is sub- 
stantially the same as that given upon the first trial. See 
18 Fla., 70, where the testimony on the first trial is sub- 
stantially compiled and considered. 

A comparison of the testimony given upon both trials 
shows a very substantial difference in several respects. We 
state briefly the testimony given upon the last trial. 

The note was introduced by the plaintiff, and there he 
rested his case. The defendant, instead of insisting that 
plaintiff must make further proof as to the consideration 
of the note and of its endorsement by the payee to the 
plaintiff, proceeded to introduce testimony to prove his de- 
fence. 

W. M. Ledwith testified that he was present when plain- 
tiff brought the note to Mr. Cooper as executor of the will 
of Roberts and demanded payment soon after the death of 
Roberts. Mr. Cooper endeavored to ascertain the nature 
of the claim. It transpired that the money asked for was 
for services rendered to Mr. Roberts by a professed fortune- 
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teller. Mr. Livingston stated that Mrs. Magruder had been 
conjuring Mr. Roberts, and that was the nature of the claim, 
Mr. Cooper then asked Mr. Livingston certain questions as 
to the nature of the claim. Mr. Livingston stated that he 
had traded for the note with Mrs. Magruder, and had given 
her for it some cow feed and a stove, and that it was some 
small compensation or amount, and that the note was given 
to Mrs. Magruder for doctoring by conjuring Mr. Roberts, 
Either Mr. Cooper or myself asked him if he knew what 
kind of services they were at the time of this trade that 
Mrs. Magruder had performed. Livingston said he did, 
and that they were for conjuring, as he had stated in his 
previous testimony. Livingston said that Mrs. Magruder 
was a fortune-teller. He said hedid not give much for the 
note—cow feed and a stove. Witness stated as a reason 
why his testimony is more positive than on the former 
trial, that the details of that conversation were recalled by 
Mr. Cooper refreshing his memory with other facts of the 
conversation. 

Louisa Roberts, widow ot John Roberts, testified : I was 
with Mr. Roberts all the time during his last illness. Doe- 
tors Wakefield, Stout and Daniels attended him during bis 
sickness. Mrs. Magruder did not attend as a doctor, but 
came out of her own accord, and said she could cure him. 
Mrs. Magruder came out there on a visit two or three times, 
and staid I suppose a half an hour each time. Once she 
gave him a dose of spirits of turpentine and oil, which | 
furnished; this is all she did. She never helped to nurse or 
do anything else for him. She did not cure him, and he 
died a short time after. Mr. Roberts died the 16th Febru- 
ary, 1877. Those visits were made about a week before his 
death. He had been confined to his bed so that he could 
not get out of his house. Previous to Christmas, 1376, we 
were living in Clay county, and he had been a confirmed 
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invalid, and as such was brought in a carriage to the place 
where he died. I am positive that from the 29th Decem- 
ber, 1876, Mrs. Magruder did not commence to render ser- 
vices to my husband and continue to do so until a short 
time before his death. I was thereall the time and know. 
I am positive that on that day Mrs. Magruder did not have 
a business interview with my husband. Mr. Roberts did 
not leave his house that day. 

C. P. Cooper testified: A short time after I entered upon 
my duties as executor of the estate of John Roberts, C. O. 
Livingston came to my office in Jacksonville and presented 
the note in controversy for payment. I took the note and 
examined it, and asked him what the consideration was for 
which the note was given ; he answered that it was a note 
given by Mr. Roberts during his last illness for conjuring 
him to make him well. I asked him who Mrs. Magruder 
was; he said she was an old woman who had lived in La- 
Villa, and lived by conjuring and fortune telling, that she 
professed to be a kind of doctor and treated in that way ; 
that she was not a regular doctor. Mr. Ledwith was pres- 
sent and at times joined in the conversation. I handed the 
note back to him, and refused to pay it. During the con- 
versation I asked him what he had given for the note. 
He laughed and said he did not give much, or something 
of that sort, that he had given a little food for Mrs. Ma- 
gruder’s horse or cow and a stove. He mentioned no other 
consideration. I then remarked the fact of the suspiciousness 
of his giving so little for the note, and he said he had given 
30 little because he had his doubts about the note and taken 
the chances of its being paid, or words to that effect. I re- 
ceived the whole of my information from Mr. Livingston in 
relation to the note, its character, the circumstances under 
which he obtained it and all about it as related in my tes- 
timopy. He admitted to me then and there that he knew 
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at the time he traded for the note how Mrs. Magruder had 
gotten it, and what she had given for it as the considera- 
tion as testified to. 

Frederick Luders testified on the part of plaintiff that 
Mrs. Magruder attended Mr. Roberts several weeks, made 
medicine herself and brought it. One day she did not come 
and Roberts sent for her. She sometimes stayed with him 
one to two hours and sometimes three. I was there nights 
and sat up with him. She gave him medicines, and at 
times she would be alone with him in the room. Roberts 
would request everybody to go out but Mrs. Magruder. He 
would say that Mrs. Magruder wanted to be by herself 
with him. Never saw her practice conjuring. I was with 
him a good deal, for the last four or five days all the time. 
Don’t think he was easily imposed on or had a weak mind 
in his last illness, and he talked sound sense. Mrs. M. at- 
tended him about three weeks, calling generally every other 
day, and remaining one to three hours. Mr. Roberts said 
the doctors never did him any good. [I tried to get him to 
stop taking her medicine. He said he thought she had 
done him some good. 

F. F. L’Engle testified on the part of the defendant that 
Mr. Roberts was of a weak mind during his last illness. 

The plaintiff on his own behalf testified that he sold a 
bill of goods to Mrs. Magruder, including a buggy, harness, 
a lot of furniture, hay, corn, &c., to the amount of $282.05, 
and took this note in part payment. Mrs. Magruder came 
to buy some furniture and household goods in my line, and 
wanted to know if I would take John Robert’s note for 
them. I told her I did not know who he was. She re 
ferred me to parties, of whom I inquired, and became satis- 
fied that he was a responsible party and sold her the goods, 
and took the note in part payment. When I presented the 
note to Mr. Cooper for payment he said it was good for 














JANUARY TERM, 1883. 



































Cooper v. Livingston—Opinion of Court. 








nothing; he said it was gotten by conjuring. I shall al- 
ways remember the word, for I had never heard the word 
before. Mr. Cooper asked me who this Mrs. Magruder 
was. Isaid I heard she was a fortune-teller and a doctor, 
that was all I knew about her. I then left the office and 
immediately commenced suit. I did not tell Mr. Cooper 
in presence of Ledwith that Mrs. Magruder was an old wo- 
man who lived in LaVilla, and lived by conjuring and for- 
tune-telling, and that she professed to be a kind of a doc- 
tor. 

Question—Did you tell Mr. Cooper that for the note of 
John Roberts you had given a little food for Mrs. Magru- 
der’s horse and cow ? 

Answer—I told him I had given her grain, hay, a new 
harness, a pair of boots, furniture and money. Mr. Cooper 
did not ask me why I had given so little for the note. I 
did not say I gave so little for the note because I had doubts a 
| about the note and had taken chances, nor words to that 
| effect. : 

The foregoing is all the material testimony bearing upon 
the issues. By a comparison of this testimony with that 
given upon the former trial by Mr. Cooper, Mr. Ledwith 
and the plaintiff, it will be-seen that while the testimony 
of Ledwith and Cooper is more distinct and positive, that at 
the conversation between them at the time the note was pre- 
sented for payment Mr. Livingston expressly said that the 
note was given by Mr. Roberts in his last sickness to Mrs. 
Magruder “ for conjuring him to make him well,” as stated | 
by Mr. Cooper; and “ that Mrs. Magruder had been con- a 
juring Mr. Roberts, and that was the nature of the claim ;” 
and “ that the note was given to Mrs. Magruder for con- ' 
juring Mr. Roberts,” as testified by Mr. Ledwith. Then ou 
they both testify that Livingston expressly stated that he | 
knew at the time he traded for the note the kind of services it 
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she had rendered ; that it was for conjuring, as before 
stated. 

These statements of Messrs. Ledwith and Cooper as to 
what Livingston told them was the consideration of the 
note, and that he knew what the consideration was when 
he bought or traded for the note, are not contradicted by Mr. 
Livingston in his testimony on this trial. 

True, he says that when he presented the note to Mr. 
Cooper for payment the latter said “ it was good for noth- 
ing; it was gotten by conjuring ;” and Livingston says he 
had never heard the word before ; and that he said to Mr. 
Cooper he had heard she was a fortune-teller and a doctor, 
and that was all he knew about her; yet he does not deny 
that in that conversation he said to Cooper he knew what 
the consideration of the note was; that it was for Mrs. 
Magruder’s services in conjuring Mr. Roberts, and that he 
knew it when he traded for the note. 

At the former trial Mr. Livingston’s testimony was 
plainly in contradiction of these statements of Mr. Ledwith 
and Mr. Cooper, and had strong influence upon the conclu- 
sions of the court. Now their testimony is strong and 
positive upon the point, and he does not contradict their 
testimony as to these admissions by him to them. 

Mrs. Roberts, who was not a witness at the first trial, 
shows that Mr. Roberts came from Clay county after Christ- 
mas, 1876, and Mrs. Magruder then called of her own ac- 
cord to see Mr. Roberts and proposed to cure him. The 
note is dated December 29, 1876. The goods are charged 
by Livingston to Mrs. Magruder December 30, 1876, in 
payment for which she endorsed the note to him. The only 
conclusion as to the services rendered by Mrs. Magruder to 
Mr. Roberts is that she commenced her attentions a very 
few days, if any, before the date of the note, and continued 
her ministrations down to about three days prior to his 
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death, according to the testimony of Mr. Luders. The 
note was therefore given for some consideration passed an- 
terior to the date it bears, or for services to be performed, 
or other consideration to be had after the note was given. 
Mr. Cooper and Mr. Ledwith testify to the declarations of 
Mr. Livingston that he knew what the consideration was, 
and that it was for conjuring by a fortune-teller or doctor 
of that character, and his knowledge of that fact at the 
time he obtained the note is not contradicted by him on 
this trial. 

While it is true that Luders testifies to the trequent vis- 
its and services of Mrs. M. for three weeks before the death 
of Mr. Roberts, which may have entitled her to some com- 
pensation, yet, as the testimony now stands, it is not shown 
that those services were performed in consideration of the 
note, or that the note was given in consideration of these 
services to be performed. 

According to the testimony of Mr. Livingston he gave 
an adequate equivalent for the note, although Mr. Ledwith 
and Mr. Cooper got the impression from the interview with 
Livingston that the consideration was trifling. Their recol- 
lections on the subject are not equal to the fact proved It 
is probable that Mr. Livingston did not, at that interview, 
give a detail of all the articles sold with their prices. 

It is considered proved in this case that the plaintiff ad- 
mitted, and does not here deny, that the note in question 
was given in consideration of “conjuring” by Mrs. Ma- 
gruder, performed or to be performed upon Mr. Roberts to 
cure him of his illness ; that it was given by him while in 
low condition of health a few weeks before he died, and 
that Mr. Livingston knew the consideration at the time he 
bargained for the note. 

Is “ conjuring ” for the purposes mentioned a good con- 
sideration for the promise to pay? “ Conjuration signifies 
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a plot or compact made by persons combining by oath to 
do any public harm, was more especially used for the hay- 
ing personal influence with the devil or some evil spirit, 
to know any secret or affect any purpose. Hawkins, in his 
Pleas of the Crown, says that conjurors are those who, by 
force of certain magic words, endeavor to raise the devil 
and oblige him to execute their commands.”” Tomlin’s L, 
Dict. And such persons were punished as rogues and vaga- 
bonds. 4 Bl. Comm., 60. According to Noah Webster 
conjuration is the act of using certain words or ceremonies 
to obtain the aid of a superior being, the act of summoning 
in a sacred name, the practice of arts to expel evil spirits, 
allay storms or perform supernatural or extraordinary acts. 
Conjurer, one who practices conjuration ; one who pretends 
to the secret art of performing things supernatural or ex- 
traordinary by the aid of superior powers; an impostor 
who pretends by unknown means, &c. 

Our conclusion is that “ conjuring ” over a sick man “ to 
make him well” is not a valid consideration for a promissory 
note; and that no man with a healthy mind would volun- 
tarily give a note for $250, with interest at two per cent. a 
month, for the services of a conjurer, who proposes to cure 
a lingering disease by conjury or incantations. 

The necessary conclusion is that the plaintiff upon the 
case made is not entitled to judgment. The onus of show- 
ing a valid consideration for the giving of the note was 
thrown upon him by the proof that the consideration was 
at least doubtful, and that he knew it when he bought the 
paper. He failed to show a good and valuable considera- 
_ tion, but submitted his case upon proofs which negatived 
his right to recover. 

The judgment in this case is entered against the defend- 
ant, “ that the plaintiff have and recover of and from the 
defendant ” the damages and costs. This is not a proper 
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judgment against the defendant, Cooper, as executor, nor is 
it to be satisfied of the goods, &c., of the decedent. 

In actions against executors and administrators judgment 
should be given if plaintiff recover against the defendant 
as executor, &c., to be made out of the goods, etc., of the 
estate of the deceased, and not against the defendant gen- 
erally. Flagg vs. Winans, 2 Ind., 123; Barrow vs. Wade, 
7Sm. & Mar.,49; Massingale ve. Jones, 3 Hayw. Tenn., 
36; Voorhees vs. Eubank, 6 Iowa, 274. 

The judgment is reversed and a new trial granted. 








Grorce D. Huxine, APPELLANT, vs. THE Fioripa Sav- 
ines Bank aND Rea Estate Excuanezt, APPELLEE. 


1. The omission of the signature of plaintiff’s attorney to an amended 
declaration, his name already being of record, and defendant 
having pleaded, is no ground for arresting or reversing the judg- 
ment. 

2. After a full trial upon the merits and verdict upon the matters em- 
braced in the declaration and pleas, the mere absence of a simili- 
ter to a plea or replication is not ground of arrest of judgment or 
reversal, the similiter not having been insisted on by the opposing 
party or required by the court. 

3. When in assumpsit a defendant has pleaded the general issue, ‘‘ did 
not promise as alleged,’’ and a second plea that he did not con- 
tract as alleged, the latter is merely a repetition of the general 
Issue, 


4, When a plea is not responsive to the declaration or any part of it, } 


it is frivolous and may be treated as a nullity, and without mo- 
tion to strike out or demur the plaintiff is entitled to judgment. 
5. A verdict should not be set aside as against the weight of evidence, 
unless the preponderance is such that it must have been pro- 
duced by considerations other than a due respect to the evidence. 
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6. A verdict is not against evidence when there is legal evidence to sup- 
port it, though there be conflicting testimony upon material 
points. 

7. Both parties having proposed written instructions which were given 
by the court to the jury and no exception being taken, the acqui- 
escence of parties is presumed, and alleged error in some portion 
of the charge cannot be insisted upon on appeal. 


Appeal from the Circuit Court for Duval county. 

The appellee, who was plaintiff in the court below, 
brought suit in assumpsit against George D. Huling, the 
appellant, and by its amended declaration (the original 
declaration having been demurred to and the demurrer ad- 
mitted by the plaintiff) alleged that the defendant, Huling, 
appointed and constituted the plaintiff his agent for the 
sale of certain coupon certificates owned by the defendant, 
and that he authorized, empowered and employed to make 
sale of such certificates at any price over fifty-five per cent. 
of their face value, and that plaintiff was to be allowed all 
sums received by it over fifty-five per cent. of the face value 
of said certificates as compensation for making such sale; 
that the plaintiff sold and agreed to deliver to one Philip 
Walter the said certificates amounting to fifty-five hundred 
dollars, as expressed by their face value, at sixty-five per 
cent. of such face value; that defendant, although notified 
of such sale by the plaintiff and requested to carry out the 
contract with said Philip Walter, failed and refused to do 
so, and that the sale was not completed and no money was 
received by plaintiff, and that plaintiff is entitled to its com- 
missions, and claims one thousand dollars damages. 

To the said amended declaration the defendant, Huling, 
filed the following pleas : 

1st. That he did not promise as alleged. 

2d. That he did not authorize, empower and employ the 
plaintiff to enter into contracts with purchasers for the sale 
of said certificates. 
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3d. That he did not authorize the plaintiff to sell said 
certificates at any price over fifty per cent. of their face 
value as alleged. 

The plaintiff did not reply to or take issue upon or make 
any other disposition of said pleas, but went to trial, each 
party introducing witnesses and other testimony. 

After the charge of the court the jury retired and brought 
in a verdict for the plaintiff for five hundred and fifty dol- 
Jars. 

_ The defendant moved the court in arrest of judgment 
and for a new trial on the following grounds: 

Ist. Because no replication was filed to defendant’s 
pleas. 

2d. Because plaintiff went to trial without disposing of 
defendant’s pleas. 

The third ground was abandoned. 

4th. Because the plaintiff ’s amended declaration is not 
signed. 

5th. Because the verdict is contrary to the evidence. 

6th. Because the verdict of the jury is contrary to the 
manifest weight of the evidence. 

7th. Because the verdict is contrary to the charge of the 
court. 

8th. Because the court erred in giving the third charge 
asked by plaintiff, the tendency of said charge being to 
confuse and mislead the jury, and being otherwise erro- 
neous. 

9th. Because the court erred in giving the fourth charge 
asked for by plaintiff. 

10th. Because the charges given by the court in said 
cause were not sealed by the Judge. 

The motion was denied in toto by the court, and the de- 
fendant excepted and appealed from the judgment, and 
assigned for error— 
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Ist. That the court erred in refusing to grant the motion 
in arrest of judgment. 

2d. That the court erred in refusing to grant the motion 
for a new trial. 

3d. That the record shows that there was no joinder of 
issue to any of defendant’s pleas, therefore it was error to 
enter up judgment for plaintiff. 


Fleming & Daniel for Appellant. 


We may consider together the first and third errors as- 
signed, in which is involved the question as to whether or 
not it was necessary to join issue on defendant’s pleas, which 
was raised in the lower court by the first and second grounds 
of the motion which was urged for arrest of judgment. 

In the case of Miller & Croom vs. Hoc., 1 Fla., 189, it is 
decided that “ upon a failure to rejoin to the replication to 
a plea of non-damnificatus there is no issue which can be 
submitted to a jury, and the defect is not cured by a ver- 
dict ;” and in Benbow vs. Marquis & Co., 17 Fla., 441, this 
court holds that “it is error to submit an issue upon one 
plea to the jury while other pleas remain undisposed of, 
when it appears that they were not abandoned.” In which 
case, in the opinion delivered by Mr. Justice Westcott, the 
decision in McKinnon vs. McCollum, 6 Fla., 376, is cited 
and approved, which is to the same effect. 

The pleas in the case at bar have no forma! conclusion, 
nor issuch conclusion necessary under our rules of pleading. 

The first and second pleas being a traverse of allegations 
in the declaration would, under the general rules of plead- 
ing, conclude to the country. 

Wherefore it is contended by the appellant that a joinder 
ot issue is not necessary. 

But Section 33 of the practice act, known as Blount’s 
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Code, as we contend, requires a joinder of issue to all plead- 
ings where issue is tendered. 

It provides that either party may plead in answer to the 
plea or subsequent pleading of his adversary that he joins 
issue thereon. And after giving the forms provides further 
“that in all cases where plaintiff’s pleading is in denial of 
the pleading of the defendant, or some part of it, the plain- 
tiff may add a joinder of issue for the defendant,” there- 
by giving the plaintiff the right to add the joinder of 
issue, if the defendant fails to do so, and prevent the possi- 
bility of prejudice to his case. It then the joinder of issue 
is unnecessary to pleading which denies the antecedent 
pleading, why give the plaintiff the right to protect him- 
self by filing the joinder of issue upon the failure of defend- 
ant? and why should the statute provide for the joinder of 
issue to a plea in denial ? 

Again, the said section provides that either party may 
plead in answer to plea, or subsequent pleading, that he joins 
issue thereon. We contend that the word may here used 
means the same as shall. 

In Mitchell vs. Duncan, 7 Fla., 13, it is held that when 
the statute directs the doing of a thing for the sake of jus- 
tice the word may means the same as shall. See also Super- 
visors vs. U. S.,4 Wallace, 435. 

Section 33 of said practice act, providing for the “ joinder 
of issue,” follows in regular sequence the section of said act 
(Nos. 30, 31 and 32) which provides for pleas and subse- 
quent pleadings by defendant and plaintiff respectively in 
denial of the preceding pleading. 

The case of Benbow vs. Marquis & Co., above cited, was 
an action of replevin for logs. The pleas were—first, the 
general issue; second, denial of property in the plaintiff; 
and third, a denial of plaintiff’s right of possession; the 
fourth plea alone sets up new matter; under the rules of 
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pleading the second and third pleas, as well as the first, be- 
ing in denial of allegations of the declaration, should con- 
clude to the country, and not with a verification. 1 Chit- 
ty’s Pleading, 16 Am. Ed., p. 583. 

In delivering the opinion of the court the learned Judge 
makes no distinction as between the second and third pleas 
which are in denial, and the fourth which sets up new mat- 
ter, and subjects them without discrimination to the rule laid 
down in McKiunon vs. McCollum, holding it error to sub- 
mit said pleas to the jury without replication. 

It is contended by counsel for the appellee that an alle- 
gation of the declaration denied by the plea presents an 
issue to the jury, and that no joinder is necessary. 

We answer that a joinder is necessary to show that the 
plaintiff accepts the issue tendered, and consents to go to 
trial on such issue instead of demurring or replying specifi- 
cally. 

It is a rule of pleading, the propriety and wholesomeness 
of which has been tested by the experience of ages. 

We would call the attention of the court to the case of 
Earle vs. Hall, 22 Pickering, 202, where it is held that a 
plea concluding to the contrary is not complete without a 
similiter and where the question is fully discussed. 

In addition to the foregoing, we would respectfully sub- 
mit to the court that the third plea, which is in the follow- 
ing words: Defendant says “ that he did not authorize the 
plaintiff to sell said certificates at any price over fifty per 
cent. of their face value as alleged,” although ending with 
the words “as alleged,” is not as a fact in denial of any alle- 
gation of the declaration, which alleges that the defendant 
“ authorized and empowered and employed plaintiff to enter 
into contracts with purchasers for the sale of said certificates 
at any price over fifty-five per cent. of their face value,” the 
declaration alleging authority to sell at any price over /fifty- 
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five per cent., and the plea denying any authority to sell at 
any price over fifty per cent. This plea should have been 
disposed of ; if good, it should have been replied to ; if bad, 
demurred to. The failure to do either, and submitting the 
case to the jury with this plea undisposed of under the rules 
laid down by this court in the decisions above cited, was 
error. 

It is contended by appellee that the failure to join issue 
is cured by verdict ; but that is contrary to the uniform de- 
cisions of this court from the time of its creation to the 


present, and we would again invoke the decision in Miller 


& Croom vs. Hoc, 1 Chitty’s Pleading, 16 Am. Ed., 626. 

We do not find that doctrine supported. There are cases 
where the court has permitted the record to be amended 
after verdict by adding the similiter where it had been 
omitted. But no such amendment has been made in this 
case, and if that were possible at the time when trial was 
had we submit that the record could not be so amended 
after the term. ' 

We come now to consider the second error assigned ; that 
the court erred in refusing to grant the motion for a new 
trial. There are certain of the grounds for the motion for 
new trial which might with propriety be urged on the mo- 
tion to the Circuit Court, but under the rulings of this 
court, as frequently expressed, would not be here consid- 
ered. We will, therefore, confine ourselves to such grounds 
as we think this court will take into consideration; the 
sixth ground is that the verdict of the jury is contrary to 
the manifest weight of the evidence. 

It is held by this court in Wilson vs. Dibble, 14 Fla., 47, 
“that a new trial will not be granted as against the weight 
of evidence, unless the preponderance is such as to warrant 
the opinion that the verdict was produced by improper in- 
fluences.” 
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Is not the preponderance of testimony in favor of the de- 
fendant in this case sufficient to warrant such influence? 

J. C. Greeley, the President of the plaintiff, testifies that 
Huling authorized him to sell the coupon certificates in 
question and account to him at 55 cents for his compensa- 
tion ; he claims all in excess over fifty-five per cent. of their 
face value. 

The defendant, Huling, denies this, and says that he did 
not authorize Greeley to make sales, and made no such 
agreement as to commissions, but that he told Greeley that 
if he would send him a purchaser to whom he, Huling, 
should make a sale he would pay him a commission, which 
was to be five per cent. 

Huling’s testimony is corroborated in substance by Gor- 
don E. Weld, a disinterested witness, in answer to fourth 
direct interrogatory. In addition thereto Huling testified 
that Greeley (who acted throughout as the President of the 
bank) telegraphed him tha the had sold the certificates at 
fifty-five cents. This was not denied by Greeley, and there- 
fore must be taken as a fact admitted. And we submit 
that the plaintiff is estopped in a suit against Huling to 
show that it sold for a higher figure, and admitting, for the 
sake of the argument, the truth of Greeley’s testimony as 
to his authority to sell, and his compensation being all in 
excess of fifty-five per cent., he is entitled to receive noth- 
ing, as he advised Huling that he had sold at that figure. 
And Huling had a right to assume that he was at liberty 
to sell to any other party without prejudice to the plain- 
tiff. 

After perusal of the brief of counsel of appellee we deem 
it proper to make the following reply to the authority by 
him cited in support of the proposition that the omission 
to file similiter is not a fatal defect, to-wit: 8 Fla.,9. In 
this case the court, without elaborating on the point, de- 
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cides it in a few words on the act of 1828, as contained in 
Thompson’s Digest, now found in McClellan’s Digest, 453, 
Section 2, under the head of Criminal Proceedings. We 
submit to the court that the words “ misjoinder of issue” 
refer to such a case as when there is a joinder of issue or 
attempted joinder of issue actually filed, but not a proper 
joinder of issue under the rules of pleading, and does not 
apply to a case,as this when no joinder of issue whatever 
was filed. This, too, would appear from the preceding 
words in the statute, “ mispleading,” “ insufficient plead- 
ing,” referring, as we claim, to pleas in, but not sufficient 
or proper, but not to an entire failure to plead. Again, we 
submit to the court that the act known as Blount’s Code, 
providing specially for a joinder of issue, McClellan’s Di- 
gest, 823, Sec. 48, and p. 825, Sec. 51, was passed long sub- 
sequent to the statute under which the case in 8 Fla. re- 
ferred to was decided. If the said statute is applicable to 


and governs this case, would it not be equally applicable. 


to, under its broad terms, the cases referred to by us in 1 
Fla.,6 Fla. and 17 Fla., where judgments were reversed for 
failure of parties to file joinder of issue or other proper 
pleading. 


R. B. Archibald for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court: 

The appellant says that judgment should have been ar- 
rested upon the ground that the amended declaration was 
not signed, and because the plaintiff failed to join issue 
upon the defendant’s pleas. 

The first plea was the general issue that defendant “ did 
not promise as alleged.” The second, that he did not con- 
tract with plaintiff as alleged. This is but a repetition of 
the first plea, a denial of the promise or contract. Webster 









































704 SUPREME COURT. 








Huling v. The Florida Savings Bank, &c.—Opinion of Court. 











vs. Tiernan, 4 How., Miss., 355; Rule 74, Circuit Court 
Rules. The third plea is not responsive to any allegation 
in the declaration, and does not tender an issue. 

As to the omission of the signature of plaintiff or attor- 
ney to the amended declaration we find that an attorney’s 
name is signed to the precipe and to the original declara- 
tion. After demurrer an amended declaration was filed 
giving the title of the cause, and in the introductory part 
the name of the plaintiff “ by its attorney,” but the name 
of the attorney is not signed at the foot. Without calling 
attention to this omission the defendant pleaded generally. 
The name of the plaintiff’s attorney appearing of record 
and signed to the original declaration, the words “ by its 
attorney ” may be taken as referring to the attorney of rec- 
ord. The defendant having pleaded must be held to have 
waived irregularities of this character. 

Was it necessary for the plaintiff to join issue by adding 
a similiter upon the pleas denying generally the contract or 
promise declared on; and the parties having gone to trial 
without the similiter, and tried the cause‘upon its merits as 
though it was fully at issue, was it error to refuse a motion 
in arrest of judgment or to refuse a new trial ? 

“Tt was once held that the want of a similiter was not 
aided by or amendable after verdict, but in a subsequent 
ease, where a similar mistake was made, the court, after 
trial of the issue, refused to arrest the judgment, and the 
similiter was allowed to be inserted after verdict upon three 
grounds—first, it was an omission of the clerk ; secondly, 
it was implied in the ‘ &c.’ added to the last pleading ; and 
thirdly, that by amending, the court only made that certain 
which the defendant understood to be so by his going 
down to trial.” 1 Chitty on Pl., 16 Am. Ed., 626. In 
Wright vs. Horton, 1 Starkie, 400, the K. B. held that the 
court would after verdict direct a similiter to be entered, 
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although the objection founded upon the want of it was 
taken at the trial. See also Reeder vs. Bloom, 2 Bing., 
384; Stockdale vs. Chapman, 2 Ad. & E., 419. 

On writ of error in Siboni vs. Kirkman, 3 Mees. & Wels- 
by, 46, the omission of a similiter was held to be amendable 
under the statute of amendments, even after final judgment, 
‘and after a writ of error had been brought and such omis- 
sion assigned for error. The similiter is in strictness no 
part of the pleadings, since it neither affirms nor denies 
any fact in maintenance of the action or the defence, and 
merely expresses the acceptance of the issue tendered in re- 
ferring the trial to the jury. Gould’s Pleading, 291. 

The Supreme Court of Pennsylvania in Shaw vs. Red- 
mond, 11 S. & Rawle, 27, 33, says that where the defendant 
has had the full benefit of his own pleas on the trial the 
want of a traverse is cured by the verdict; and cites a note 
by Sergeant Williams to Bennet vs. Holbeck, 2 Saund., 
317, showing the progress of the courts in granting such 
amendments or overlooking such defects after verdict. 
The court refers to Cooper vs. Spencer, 1 Stra., 641, where 
it was decided that a verdict did not cure the want of a 
similiter ; but in Sayer vs. Pocock, Cowp., 407, the want of 
it was aided after verdict. And Lord Mansfield said, 
“one is ashamed and grieved that such objections remain ; 
they have nothing to do with the justice of the case, but 
only serve to entangle without being of the least aid in pre- 
venting irregularity.” 

The same ruling was made in Whiting vs. Cochran, 9 
Mass., 5383, and endorsed in McLellan vs. Crofton, 6 Green- 
leat, Me., 307, 327; Brazzel et al. vs. Usher Breese, IIl., 35 ; 
Laber vs. Cooper, 7 Wallace, 565; Coan vs. Whitmore, 12 
Johns., 358. 

In Iowa, Couch vs. Barton, Morris’ R., 354, the court 
holds that after verdict it is too late to raise an objection 
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that pleas remain unreplied to, unless the defendant shows 
that he endeavored to obtain replications prior to the trial, 

This court in Burk vs. Clark, 8 Fla., 9, 13, refused to re- 
verse a judgment for want of a similiter to a plea of not 
guilty in trover. 

On the other hand, counsel for appellant refer to Miller & 
Croom vs. Hoc, 1 Fla., 189, where the court finds by the 
record that there was no rejoinder toa replication to a plea 
of non-damnificatus, (the suit was on an attachment bond) 
that there was a demurrer to another plea not disposed of, 
and no joinder; and a verdict for a gross amount covering 
two causes of action in two several actions submitted by 
agreement at the same time when there should have been 
two verdicts. For these errors the judgment was reversed. 
The court holds that there was no issue properly made up 
for submission to the jury, indeed that there was no issue 
either of fact or of law. The court does not cite authori- 
ties or present argument upon the precise question we are 
now considering. There was a replication to the plea of 
non-dam., but whether it was general or special the report 
does not show. 

The court in McKinnon vs. McCollum, 6 Fla., 376, held 
that it was error to submit an issue upon one plea to the 
jury while other pleas remain undisposed of, when it appears 
that they were not abandoned. The action was trover, and 
defendant pleaded the general issue and two special pleas 
concluding with a verification, neither of which two were 
replied to. The court says: “ The first plea (the general 
issue) concluded to the country and might, with propriety, 
have been submittted to the jury had the other two pleas 
been disposed of, but thus to submit it while these other 
pleas remained undisposed of was an error for which the 
cause should be sent back, as it clearly appears that they 
were not abandoned.” 
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The case of Benbow vs. Marquis, 17 Fla., 441, it is stren- 
uously insisted, establishes the doctrine that the want of a 
similiter in this case is fatal to this judgment. We do not 
so understand it. That case was trover for logs. The pleas 
were, the general issue not guilty ; 2, denial of property in 
plaintiffs ; 3, denial of plaintiff's right of possession ; 4, 
that the logs were the property of the State, and that de- 
fendant was a timber agent and seized the logs as the prop- 
erty of the State. The second, third and fourth pleas con- 
cluded with a verification, and there was no replication. 
It was evident that these pleas were not abandoned. It 
was held that there being no issue joined upon the second, 
third and fourth pleas, the judgment in favor of plaintiffs 
must be reversed, the testimony showing that the defend- 
ant was entitled to the benefit of these pleas. The case 
was treated as at issue upon the plea of not guilty without 
a similiter, as was that of McKinnon vs. McCollum, supra, 
which is quoted in the opinion. No case decided in this 
State can be found in which a judgment has been reversed 
because of the mere omission of a similiter to a plea or re- 
plication, except, perhaps, the case of Miller vs. Hoc, above 
referred to. 

The case of Earle vs. Hall, 22 Pick., 102, is cited as con- 
taining a full discussion of this question and as establish- 
ing the rule that a judgment must be reversed if the plea 
of the general issue is not followed by a joinder by the 
plaintiff. We do not so understand that case. The court 
say the law does not appear to be fully settled in England. 
But, they say, “ whether such an omission may be amended 
or not, is immaterial in this case. It is clear that no issue 
was joined by the plaintiff on the several pleas, and his 
counsel refused to join them.” The court below had by 
rule required the plaintiff to join issue upon the pleas, which 
he refused to do. Upon this the court say the conduct of 
46 
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the plaintiff’s counsel in refusing to take issue when re- 
quired to do so by the court, authorized the court to enter 
a non-suit or discontinuance of the cause. No such case js 
presented here. 

In the light of all the authorities we have been able to 
examine, our conclusion is that a similiter is not a substantive 
pleading but is a mere expression of the acceptance of the 
issue tendered in referring the cause to a jury, and that 
after final judgment, the similiter not having been insisted 
upon by defendant, the omission is amendable even after 
error brought and cannot be well assigned for error, the 
cause having been fully tried upon its merits. Shaw vs. 
Redmond, 11 S. & R., 33 ; Couch vs. Barton, Morris, Iowa, 
354; Libona vs. Kirkman, 3 M. & W.,46; Whiting vs. 
Cochran, 9 Mass., 532, and other cases cited supra. 

The third plea is not responsive to any fact alleged in the 
declaration, is immaterial and frivolous. Whether true or 
false, it does not affect the rights of either party. When 
a plea of this character presents no point, either in bar or 
abatement of the suit, the plaintiff may treat it as a nullity 
and sign judgment as for want of a plea. State vs. Wil- 
liams, 3 Stewart, 454; Stanley vs. Hill, 9 Porter, 368; 
Thigpen vs. Miss. C. R. R. Co., 32 Miss., (3 George,) 347. 
In the latter case the plea was not demurred to nor in any 
wise disposed of by the court. Had the jury found a ver- 
dict ascertaining every fact to be true, the plaintiff should 
have had his judgment as by confession non-obstante vere- 
dicto, in so far as the rights of the parties depended on this 
plea. Steph. on Pl., 97,129, and authorities cited ; Hyer 
vs. Vaughn, 18 Fla., 647, 654. 

The motion in arrest of judgment was properly refused. 

The motion for a new trial was upon the grounds that 
the verdict is contrary to the evidence; contrary to the 
manifest weight of the evidence ; contrary to the charge of 
the court ; erroneous charges by the court to the jury. 
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‘ We have carefully read and considered the testimony. 
That on the part of the plaintiff proves its case, while that 
8 of the defendants contradicts it in respect to the contract. 


Mr. Greeley, President of the defendant corporation, tes- 
tifies that Huling on or about April 16, 1881, came to his 
bank claiming to own about $5,500 of coupons for which he 
was entitled to scrip certificates, being one-half the amount 
of his coupons in the hands of the master, the certificates 
being convertible into lands, and Huling asked, “ what can 
you do with Vose scrip?” I said I could peddle it out at 
sixty-five cents, but could not get so much to sell it in large 
quantities. He then asked me what I could sell and ac- 
) count to him for. I said fifty-five cents. He said all right. | 
We then talked about having the certificates issued. They 
were drawing eight per cent. interest until issued, and for 
that reason he did not want them issued sooner than neces- 
sary. Hesaid he would instruct Judge Doggett to issue 
them as I wanted them; that I might go ahead and sell 
and account to him for fifty-five cents. I was authorized 
to sell to the amount of fifty-five hundred dollars. I did 
not see or hear from Hauling after that. I succeeded in 
effecting a sale on May 16,1881, to Philip Walter of about 
$5,500 worth of the scrip at sixty-five cents on the dollar, 
and Walter paid me for it. I wrote Huling notifying him 
of the sale on the same day. Doggett did not issue the 
scrip as he said he had no order to do so. I then sent a 
telegram to Mr. Huling. Hauling here produced the dis- i 
patch as follows: ‘“‘ May 16,1881. To Geo. Huling— Wire 
Doggett to deliver certificates me; whole amount; then 
will you take fifty per cent. for balance; have written J. i 
C. Greeley.” On the same day he wrote a letter to Huling 
enclosing a blank receipt to be signed for Judge Doggett MI 
and containing suggestions as to sale of balance of Huling’s 
scrip in Doggett’s hands. No answer was received for four 


pe J ee | 6 66 














SUPREME COURT. 








Huling v. The Florida Savings Bank, &c.—Opinion of Court. 


ee SS ae ee o_o 


or five days, when Huling telegraphed that he had sold the 
certificates. | 

On cross-examination Mr. Greeley says he only had one 
conversation with Huling other than the one referred to 
that he remembered. At the time when he authorized me 
to sell the certificates there was no one present but Mr. 
Warriner, the cashier. I am certain this was in April. It 
was about a month before I made the sale. 

T. H. Livingston testified in behalf of plaintiff that he 
had been authorized by Mr. Huling to superintend the de- 
livery of the certificates. Produces telegrams from Huling, 
one dated Kansas City, May 21, to Livingston: “ Sell 
Driggs coupons convertible into certificates at sixty cents 
and collect amount.” Also one dated May 27: “ Telegraph 
Driggs I would like fifty-five for coupons not convertible 
into certificates. Sell Driggs others at sixty. G. D. Hu- 
ling.” Witness says the certificates were sold at sixty cents. 
Mr. Huling told me that Mr. Greeley was not authorized to 
sell the certificates, that he had no agent. The sale to 
Driggs was completed with him. 

Huling testifies: I called at Mr. Greeley’s office on a 
matter foreign to the coupons. I asked him if he was 
handling coupons, and what they were worth. He said he 
did not know. I asked him if he would give fifty-five 
cents for them. He said no, nor fifty cents. [ then told 
him if any one came in inquiring about coupons if he 
would send him to me and I made a sale I would pay him 
a commission. [ asked him what his commission would 
be, and he said five per cent. This was in the evening, the 
latter part of February, 1881, in the presence of Mr. Weld 
and General Tillson. I did not authorize Mr. Greeley to 
sell the coupons. I had another interview with Mr. Greeley, 
and asked him if any one had inquired about such instru- 
ments. He said no. I never authorized Mr. Greeley at 
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any time, or at any price, to sell any property of mine. 
Mr. Greeley telegraphed me that he had sold my certifi- 
cates at fifty-five cents. This telegram had been mislaid ; 
was a day message on the 16th of May. I have made dili- 
gent search for this telegram, and inquired at the office 
here, and telegraphed to the office at Kansas City to get a 
copy of this dispatch, but was unable to get acopy. This 
telegram to me was: “ Have sold your certificates at fifty- 
five cents.” That was all Iknewof. The telegram which 
has been put in evidence as coming from Mr. Greeley to 
me was a night dispatch following the day message. Mr. 
Weld went North about the first of March. I sold my cer- 
tificates to Driggs ; received a telegram from him the same 
day, the 16th of May, that Mr. Greeley telegraphed me in- 
quiring about coupons. I did not answer Mr. Greeley be- 
cause I thought he did not desire an answer, as he was not 
authorized to sell. I left here May 8, 1881. Cross-Hx.— 
The second interview with Mr. Greeley took place about 
26th or 27th March. I had no interview with him in 
April, except that it might havé been about the first or 
second. We were alone. I asked him if there had been 
any inquiry for such coupons. I think I telegraphed 
Driggs about the 17th or 18th of May. I sold at sixty 
cents. I did not answer Greeley’s telegram till I had tele- 
graphed Driggs that he could have the certificates at sixty 
cents on the dollar. 

Gordon E. Weld, in behalf of defendant, testified that 
he was present at an interview at Jacksonville at plain- 
tift’s place of business between defendant and Mr. Greeley, 
at which mention was made of certain coupons, but I can- 
not say what coupons. Mr. Huling asked Mr. Greeley if 
he would buy some coupons at a certain price, and Mr. 
Greeley said he would not, and then Mr. Huling said to 
Greeley that he was in the banking business and might 
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hear of some one who wanted them, and if he would send 
them to him to buy them he would pay “ them a commis. 
sion.” I donot remember what the commission was. Was 
present at no other interview when such certificates were 
discussed. This was the last of February, 1881. Was in- 
troduced to Mr. Greeley and General Tillson at the time of 
the conversation mentioned. 

Some other witnesses testified as to matters referring to 
coupons and certificates and the sale to Walter, which may 
or may not have a bearing upon the case, but the import- 
ance of the testimony is not very apparent. The Judge 
charged the jury, giving written instructions presented by 
counsel of both parties, and no exception was taken on 
either part. The jury returned a verdict for plaintiff upon 
which, after motion in arrest and for a new trial was de- 
nied, judgment was entered. 

The verdict was not contrary to the evidence because the 
plaintiff’s evidence was sufficient to support it. 

Was it contrary to the weight of the evidence? The 
jury thought not. They had the witnesses before them and 
understood the bearing of the testimony better than it is 
possible for us to understand it. 

Mr. Greeley’s testimony is direct and positive, and his 
acts subsequent to the alleged sale accord with his under- 
standing of the agreement he testifies to. He acted as 
though such a contract existed, and he was endeavoring to 
carry it out. He made a sale, received money upon it, and 
gave a receipt for the money paid on account of it, and 
forthwith telegraphed and wrote to Huling as though the 
agreement with Huling existed, requesting Huling to make 
delivery. He says the agreement was made with Huling 
in April. 

On the other hand Huling as positively denies the agree- 
ment, says the conversation was in February, and states 
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i 
he left Jacksonville early in May. He received the dis- | 
patch from Greeley informing him that Greeley had sold | 
the certificates on the 16th of May, and did not at once an- HT 
swer the dispatch, but telegraphed Livingston on the 21st ‘ 
to sell to Driggs at sixty cents. The jury had all the facts Hl 
from the mouths of the witnesses. There is no actual con- 
flict, except as between the testimony of Mr. Greeley and 
Mr. Huling. 

We do not discover that the verdict was against a strong 
preponderance of evidence “ leading to the conclusion that ] 
it was the result of prejudice or excitement, or other im- 
proper influence.” 14 Fla., 49. * Whether we should have 
found the same verdict if we were jurors is not the ques- 
tion, but whether it is apparent that the jury were guided 
by some influence other than a proper consideration of the 
testimony. Upon questions of veracity and conflicting tes- 
timony they are peculiarly the proper tribunal to decide 
them, and it should be a strong case of wrong done by them | 
to warrant our interference. 14 Fla., 73. i 

It is alleged further that the verdict was contrary to the 

‘ charge of the court ; that is, that the evidence was not suffi- j 
cient under the charge of the court to sustain the verdict. 


d what the conversation was, and that no such conversation 

s- occurred at any other time, though he says he had other 

4S conversations with him at subsequent times, asking him 

re whether any inquiry had been made for such certificates, &c. 

1- Mr. Weld corroborates Huling as to so much of the con- y 

of versation as he heard or remembers that occurred in Febru- i 
ary. He does not state that he heard or remembers all | 

0 that was said between them. 

y Mr. Greeley states nothing as to seeing Mr. Weld, but | 

. says that when Mr. Huling authorized him to sell the cer- H 

2 tificates no one was present except Mr. Warriner, the cash- | 

j ier, and is positive it was in April. Mr. Huling shows that 
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The court charged at the request of detendant’s counsel, 
that “if plaintiff recovers at all it must be upon the case 
set up in his declaration, and unless the jury find the facts 
sustain the case as set up in the declaration plaintiff cannot 
recover. In all civil cases the jury should be governed by 
the weight of testimony.” This was the spirit and essence 
of the whole charge. We fail to discover that the verdict 
is contrary to the charge or to the law of the case. They 
have found that the contract was made and broken as 
alleged in the declaration. Counsel make no argument 
upon this point, except upon the character and weight of 
the evidence, which we have already considered. 

Ot the alleged errors in giving the third and fourth para- 
graphs of the instructions asked for by plaintiff, it must be 
remarked that defendant’s counsel did not discover any 
error of law or any impropriety in the charge, and took no 
exception to it at the time. Having thus assented to it 
there is no ground for alieging error. The instructions 
given are signed and sealed by the Judge. 

The judgment is affirmed. 





Francis F. L’EnGLE, APPELLANT, vs. Epwarp M. L’ENGLE 
AND THEODORE HARTRIDGE, AS ADMINISTRATORS OF JOHN 
P. SANDERSON, DECEASED, APPELLEES. 


1. Administrators loan funds, assets of the estate they represent. In 
a suit by them in their representative capacity as administrators 
to recover the money the defendant cannot set off the value of 
his services rendered the estate at the request of the administra- 
tors. Unless specially authorized by law the administrators can 
make no new contract binding the estate. The remedy of the 
party contracting with them is personal against them and the 
judgment in such a suit is to be satisfied de bonis prepriis. 
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2, Where a demurrer to a plea heard in vacation is sustained, and there 
is no proper application to withdraw the demurrer or to amend 
or plead further, the proper judgment to be rendered is a final 
judgment against the defendant. The Judge under the rule and 
statute should so order, and where the action is upon a contract 
in which the clerk can assess the damages, a formal final judg- 
ment, sustaining the demurrer, and for the damages assessed 
should be entered upon the hearing upon the demurrer without 
waiting for a rule day. A judgment entered by the clerk ata 
subsequent day for default in pleading is unauthorized, as there 
is no default, the defendant having pleaded and his plea having 
been pronounced insufficient in law. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


Wm. B. Young and John Earle Hartridge for Appellant. 


The statute says all debts or demands mutually existing 
between the same parties at the commencement of the ac- 


‘tion shall be proper subjects of set-off. McClellan’s Dgst., 


page 831. 

The question which the demurrer raises is, are the debt 
sued on and the demand offered to be set-off by the plea 
“ mutually existing between the same parties.” The con- 
tract sued on was entered into between the plaintiffs and 
the administrators and the proceeds are to enure to the 
benefit of the estate of Sanderson. 

The set-off is for services rendered by the defendant for 
the benefit of the estate of Sanderson at the instance and 
request of the plaintiffs. 

The statute of set-off was intended to enable the courts 
of law to administer an equitable remedy and prevent liti- 
gation, and the law courts, in so far as is consistent with 
their established rules, apply the law of set-off to the same 
beneficent purposes for which it has been accustomed to be 
used in equity; therefore the rule of mutuality is subject to 
a number of qualifications and exceptions. Waterman on 
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Set-off, page 25; 12 American Decisions, 155, (note to Gregg 
vs. James.) Parties in interest and not mere nominal par- 
ties are usually regarded by the courts in determining the 
question as to mutuality of demands. Waterman on Set- 
off, §218, page 251; Chandler vs. Drew, 26 American De- 
cisions, page 704, 6 New Hampshire 469. The adminis- 
trators would have sued on the cause of action in this case 
in theirown name. They were not compelled to sue as 
administrators, and if they do so sue it will be considered 
as a mere descriptio persone. Waterman on Set-off p. 216; 
Harbin vs. Levi, 6 Ala. 400; Helm vs. VanVleet, 12 Am. 
Dec. 248. In an action on a promise made to an executor 
a debt due from the testator in his life-time cannot be set- 
oft. Patterson vs. Patterson, 17 Am. Repts. 384, 59 N. Y. 
574. 

Nor in such an action can a debt due trom the executor 
on his individual account be set-off. Harbin vs. Levi, 6 
Ala. 400. In the case of Patterson vs. Patterson, above 
referred to, the action was on a promise to the executor, 
and the funeral expenses of the deceased were allowed as a 
set-off, the court saying that the letters testamentary related 
back to the death of the testator and that they would imply 
a promise from the executor. Now, here was a promise to 
an executor sued on and a promise from him to pay a claim 
for which he would be entitled to a credit on settlement 
offered to be set-off, which is, we claim, the case at bar, and 
the set-off was allowed. 

The case at bar is an action by administrators upon a 
promise made to them, and they have to account to the 
estate of their intestate for the money due from the de- 
fendant; the demand offered to be set-off is for services 
rendered for the benefit of said estate at their request, and 
they would be entitled, if they paid the defendant’s demand, 
to an allowance upon settlement, for so much as the services 
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were reasonably worth, and the defendant could have ob- 
tained a credit for no more if his plea of set-off had been 
allowed. Hence we maintain that there is a perfect mutu- 
ality and that the court below erred in sustaining the de- 
murrer. 

We concede that an executor or administrator cannot 
bind the estate of his testator or intestate by his contract, 
and that he is individually liable for services rendered the 
estate at his request; but we contend that it is contrary to 
the letter and the spirit of the law of set-off to allow them 
to collect from the defendant upon his promise to them 
funds which they have to account for, and not allow him 
to retain money due him for services rendered for the bene- 
fit of the estate at their request and for which they would 
be entitled to a credit on accounting. 

The judgment rendered was erroneous. Upon sustaining 
a demurrer to a plea the court should render judgment on 
the demurrer and not a judgment by default. The defend- 
ant was not in default. 

The lending of the money for which the note in suit was 
given by the administrator, was a conversion by them and 
the right to sue on it is in them as individuals, and the 
words “as administrators” should be considered a mere 
descriptio persone. See authorities previously cited. 


C. P. g J. C. Cooper tor Appellees. 


The services and work performed as an attorney by the 
defendant, F. F. L’Engle, at the request of the administra- 
tors of J. P. Sanderson, are a charge against them person- 
ally, as they cannot create debts for the estate they represent 
to become liable for. These administrators may have their 
attorney’s fees allowed them in the settlement of their ac- 
counts, but the party who performs the services looks to 
them personally, and cannot sue them in the representative 
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character and have his judgment satisfied of the goods and 
chattels of the decedent. If F. F. L’Engle cannot gue 
the administrators of Sanderson as such, he cannot set his 
claims as their attorney against ademand due them in their 
representative character. 3 Williams on Executors, See, 
1874, and Notes 1872 and 1876; 2 Porter, Ala., 33: 7 
Fla., 221 and 317; 6 Am. R., 92; N. Y., 316. 

Set-offs must be mutual demands; they must be due to 
and from the parties to the suit inthesame right. A debt 
due by an administrator personally, cannot be set off against 
a debt due the intestate or the administrator as such. The 
claims due F. F. L’Engle are due to him from E. M. L’En- 
gle and T. Hartridge personally; the debt on which the 
suit is based is due to them as administrators of John P. 
Sanderson. These claims of F. F. L’Engle cannot be set 
off in this suit. Waterman on Set-off, 3,187, 208 ; Harbin 
vs. Levi, 6 Ala. 399. 

There is another reason why these offsets should not be 
permitted to be filed in a suit by the administrators of this 
suit, because they are liable to alter the regular and legal 
order of the distribution of assets. There may be pre- 
ferred claims due from the estate and F. F. L’Engle would 
be permitted to pay his own claim whether in order or not, 
even if this was a debt due him from the intestate. 2 Hills, 
N. Y., 213; 20 Johnson, N. Y., 140; 6 Barbours, N. Y.., 
331; 21 Wendall, N. Y., 674 and 5. 

We drew the demurrer and assigned same cause of de- 
niurrer to each item of offset separately, as they are each 
like the separate counts in a declaration, and the demurrer 
might apply to some and not to other items. The item of 
interest is undoubtedly no charge on the estate and other 
particular items which can be noted. 2 Hill’s Rep., 213; 3 
Williams’ Exs., 1874, 3; 3 Simmons’ Rep., 241. 

The judgment taken was on a default for want of a plea 
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or demurrer on the rule-day after the overruling of the de- 
murrer in vacation, a rule-day passed, and a plea should 
have been filed ; the rules do not contemplate that a declar- 
ation shall remain in the clerk’s office unanswered, but if 
plea is not put in, a default and final judgment thereon fol- 
lows ; and this is the only judgment that the clerk is au- 
thorized in vacation to enter. Chap. 1938, Secs. 6 and 7; 
Rules 16 and 6 Com. Law Actions. 

The Judge may order parties to plead ; if he does not the 
next rule-day would seem under the rules to be the day 
when they should plead, and if not, suffer detault. Rule 6 
Com. Law Actions. 


Mr. Justice Westcott delivered the opinion of the 
court: 


The action here is by Sanderson’s administrators in their 
representative character against the appellant upon a prom- 
issory note given by him to them in their representative 
capacity for money assets of the estate borrowed by him of 
them. The appellant admits these facts in his plea, and by 
way of setoff sets up an indebtedness of the administrators 
to him for work and labor performed by him as an attor- 
ney and surveyor in connection with Sanderson’s estate at 
the request and instance of the administrators. To this 
plea a demurrer was sustained and from this judgment this 
appeal is taken. The principal question, therefore, for us 
to determine is whether services performed for an adminis- 
trator for the estate which he represents can be set oft in a 
suit by the administrator in his representative capacity for 
moneys of the estate lent by him as administrator to the 
defendant. 

The law is that an administrator may sue in his. repre- 
sentative capacity upon such a contract, and he will be 
chargeable with the proceeds as assets. Branch vs. Branch, 



















































SUPREME COURT. 


eee MA. 


L’Engle v. L’Engle and Hartridge—Opinion of Court. 














6 Fla., 323 ; 1 Chitty’s Pleading, 16 Am. Ed., 226 ; Sheets 
vs. Pabody, 6 Blackf., 122; Hemphill vs. Hamilton, 6 Eng. 
lish, (Ark.) 426 ; Abingdon vs. Tyler, 6 Cold., 502 ; 2 Wil. 
liams on Executors, 6 Am. Ed., top page, 949, 952. While 
at the same time his creditor cannot recover a judgment 
de bonis intestatoris in a suit against the administrator, 
The judgment in the suit of his creditor is de bonis pro- 
priis. Branch vs. Branch, 6 Fla., 325. The general rule 
is that an administrator can make no new contract in his 
representative character to charge the estate of the testator, 
and for any breach of a new contract entered into by him 
as administrator subsequent to the death of the intestate he 
is only liable in his individual capacity. May vs. May,7 
Fla., 220; McHardy vs. McHardy, 7 Fla., 317; Branch vs, 
Branch, 6 Fla., 325 ; Davis vs. French, 20 Me., 23. There 
cannot in such case be a judgment to be satisfied out of the 
assets of the intestate. 

To allow this plea here to prevail would be equivalent to 
a judgment pro tanto of payment from the assets of the intes. 
tate which cannot be. Such a set-off cannot be sustained 
as the claim is not in the same right. Harbin vs. Levi, 6 
Ala., 399; McEldery et al. vs. McKenzie, 2 Porter, 36; 
Turner vs. Plowden, 2 Gill. & John., 457; Waterman on 
Set-off, 187. It must be apparent also that a power in the 
administrator to bind the assets of the intestate by his per- 
sonal contracts,in reference to the estate would materially 
interfere with the due course of administration of the es- 
tate. If the administrators had paid this claim the matter 
would then have been the subject of consideration and ac- 
tion by that forum to which such jurisdiction appertains. 

The only other objection made to the judgment in this 
case is that the final judgment entered after default in 
pleading for want of a plea or demurrer is erroneous. This 
we think was clearly error. There was here no default in 
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pleading. Where the judgment should be final upon the 
demurrer both the statute and the rules contemplate that 
such judgment shall be rendered, and if it is an action in 
which the clerk can as8ess the damages, and this is such an 
action being assumpsit upon a promissory note, such final 
judgment should be entered. 

In this case it is apparent that the defendant rested upon 
his demurrer and proposed neither to amend his plea nor 
to file any other plea. Section 9, Chapter 1938, Laws, pro- 
vides that a demurrer may be heard in vacation, “ and the 
Judge may in vacation make any order in regard thereto 
and consequent upon his determination of the issues of law 
presented that he could in term time,” and Rule 29 of the 
Circuit Court in common law actions contemplates a final 
judgment by prescribing regulations for amendment ot the 
pleading. Neither the statute nor the rule contemplate an 
imparlance except in cases where the disposition of the de- 
murrer is “ otherwise than by final judgment.” Such judg- 
ment is the judgment of the court to be entered by the 
clerk upon the order of the Judge in the same manner as 
such judgment would be entered in term time, the clerk as- 
sessing the damages. 

There is in this record no such order of the Judge, and 
the judgment is entered by the clerk in vacation here with- 
out the order of the Judge in a case where such order is re- 
quired by law. 

The judgment is reversed and the case will be remanded, 
with directions to enter a judgment in conformity with the 
views expressed in the opinion herein rendered. 
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JAMES KINGSLEY, WILLIAM AND OscEOLA KINGsLEY, PLary- 
TIFFs IN Error, vs. ADEL E. Browarp, Frank Browarp 
ET. ALS., DEFENDANTS IN ERROR. 


1. Where an estate is conveyed to A for life with remainder to B, B’s 
remainder in fee passes from the grantor to B at the same time : 
as the life estate of A in possession. No subsequent deed from 
the grantor can divest B of his estate in remainder, nor in any 
manner limit or qualify it. 


2. A limitation of an estate to illegitimate children of the grantee 
thereafter to be begotten is void as against good morals and 
public policy. 

3. Where a deed conveys real property in trust to Flora for life, re- 
mainder to Charles, her illegitimate son, his heirs and assigns, and 
provides that in case Charles dies without issue, then to any other 
** quarteroon children *’ Flora may have (not yet begotten), and 
their heirs and assigns ; ‘‘ but in case Flora should die without 
leaving issue of such description, then the trnstees to hold the 
property to and for the use of her heirs and assigns forever ;”’ it 
is held, that in law the ‘issue ’* of Flora means legitimate child- 
ren, and that after-born illegitimate children do not take under 
such deed ; and Charles dying without issue and afterwards Flora 
dying without legitimate issue, she having assigned and con- 
veyed the property after the death of Charles, her grantee holds 








as against her heirs. ° 
Writ of Error to the Circuit Court for Duval County. 
This is a writ of error to the Circuit Court for Duval 


county, upon the judgment of Hon. James M. Baker, ref- 
eree. 

Plaintiffs in error commenced suit in ejectment against 
John Broward and Adel E. Broward, his wife, to recover 
three hundred acres of land in Duval county. John Brow- 
ard dying pendente lite, his heirs above named were made 
parties. 

Defendants pleaded not guilty. The cause having been 
referred, the referee upon the pleadings and proofs found 
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in favor of the defendants, and judgment was entered ac- 
eordingly. 

The following is a synopsis of the testimony : 

Deed No. 1, put in evidence by defendants: under date of 
June 26, 1829, one Zephaniah Kingsley, of said county, 
made his deed, conveying “all that tract of land in Duval 
county, Territory of Florida, known by the name of New 
Hope Plantation or Hollingsworth’s ; bounded by Goodby’s 
Lake on the south, Ashley’s old field on the north, and the 
river St. Johns on the west, containing 800 acres of land, 
more or less,” to Zephaniah C. Gibbs and George Kingsley, 
upon trust, expressed as follows: “To hold the same for 
the sole and separate use of my freed mulatto woman, Flora 
H. Kingsley, during her natural life, who is, from the date 
of these presents, to be entrusted with the free and unre- 
strained possession and use of all the emoluments of the 
said property, and to continue in her possession and for her 
free and sole use, benefit and behoof during her natural 
life, and immediately after her decease to have and hold 
said property for the use of her son Charles—a quarteroon 
child of six months old—and to his heirs and assigns for- 
ever, and in case of the death of her aforesaid son Charles, 
without leaving issue, then to have and hold the said prop- 
erty to any other quarteroon child or children that she may 
have, share and share alike, if more than one; and if only 
one, then the whole to that one, its or their heirs or assigns 
forever. But in case the said Flora should die without 
leaving issue of the aforesaid description, then my trustees, 
aforesaid, are to hold this property to and for the use of her 
heirs and assigns forever.” 

This deed was duly acknowledged and recorded. 

Deed No. 2, offered in evidence by plaintiffs: under date 
of 20th of July, 1831, Zephaniah C. Gibbs and George Kings- 
ley made their deed of.the same lands to Zephaniah Kings- 
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ley-“* in consideration of five dollars, and of a conveyance 
of the same lands, immediately to be made, by Zephaniah 
Kingsley to the said Flora, for her natural life, to the in. 
tent that the life estate created ” by the former deed “ may 
be extinguished.” 

It concludes, and there are entries on the record after the 
signatures of the grantors, as follows : 

“Tn witness whereof the said Zephaniah C. Gibbs and 
George Kingsley have hereunto set their hands and seals 
on the day and year first above written. 

“Z. C. GIBBS. [SEAL. | 
“GEORGE KINGSLEY. [SEAL.] 

“T, Flora Kingsley, do hereby give my free consent and 
approbation of the foregoing deed of surrender. 

“Fora KINGSLEY. [SEAL.] 
“Z, KINGSLEY. [SEAL. ] 

“ Signed, sealed and delivered in presence of us at Fort 
George Island, the day and year first above written. 

“ B. S. SaNcHEz, 


“ JoHN MABE. 
‘“ TERRITORY OF FLORIDA, } 
“County of Duval. { 


“ Be it remembered, That on this twenty-second day of 
July, A. D. 1831, came before me the subscriber, Clerk of 
the Circuit Court for the county of Duval, John Mabe, and 
made oath that he saw the parties to the above instrument 
of writing, sign, seal and deliver the same for the purpose 
therein mentioned, wherefore I have recorded the same. 

“Witness my name as Clerk aforesaid, the date afore- 
said. “TsaraH D. Hart.” 

The referee held this deed inoperative. 

Deed No. 3, offered by plaintiffs: under date of 21st July, 
1831, Zephaniah Kingsley made his deed of the same prem- 
ises to “Flora H. Kingsley, for and during her natural life; 
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remainder in fee simple, absolute to Charles and James 
Kingsley, natural children of the aforesaid Flora, and such 
other natural or legitimate children or child, which may 
be born of her body during her life, and of quarteroon 
breed ; or such children as the aforesaid Flora shall ac- 
knowledge to have been produced by sexual intercourse with 
a white man, to them and their heirs and assigns forever.” 

The deed concludes, and has entries on the record, as fol- 
lows : 

“In witness whereof the said Zephaniah Kingsley hath 
hereunto set his hand and seal the day and year first above 
written. 

“Done at Fort George Is. 

“‘Z, KINGSLEY. [SEAL. | 
“ Witness— 
“ B.S. SANCHEZ, 
“ K. C. Grpss, 
“ JoHN MABE. 

“T, Flora H. Kingsley, do hereby give my free consent 

and approbation to the foregoing premises, on the day and 


“Frora H. Kine@siey. [SEAL. ] 
“ Witness— 

“ B. 8S. SANCHEZ, 

“ K. C. Gress, 

“ JoHN Mase.” 

This deed was duly proved and recorded. 

The referee held this deed inoperative. 

Deed No. 4, offered by defendants: under date of 14th of 
September, 1855, Flora Kingsley made her power of attor- 
ney to George C. Gibbs, authorizing him to sell and convey 
her real estate in Florida. 

This deed was duly executed, proved and recorded. 

Deed No. 5, offered by defendants: under date of 30th 
November, 1855, Flora H. Kingsley, by George C. Gibbs, 
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her attorney, made her deed to Charles Cutter, conveying 
to him “all that tract of land in Duval county, Florida, 
embracing two grants of land, severally described and 
bounded as follows: One grant to Robert Whitmore, con- 
taining 300 acres, bounded on the south by Goodby’s lake, 
on the north and west by the St. Johns river and lands sur- 
veyed in the name of William Hollingsworth, and on the 
east by public lands; section number twenty, supposed to 
have been entered by Thomas Ledwith. The other grant, 
containing 140 acres, to William Hollingsworth, and 
bounded on the north by land surveyed to John M. Hanson, 
on the west by the St. Johns river, on the south and east 
by the aforesaid grant to Robert Whitmore. The aforesaid 
grant, comprising sections 45 and 46 in township 3, south 
of range 27, east, and being the same tract of land known 
as the Camp New Hope tract, and containing in all 440 
acres, more or less.” 

This deed was duly acknowledged and recorded. 

Deed No. 6, offered by defendants: on the 30th July, 
1357, Charles Cutter conveyed to John Broward, Jr., (one 
of the defendants) the land described in the last mentioned 
deed. 

The deed was duly acknowledged and recorded. 

Testimony on the part of the plaintiffs : 

John 8. Sammis sworn: Knew Zephaniah Kingsley and 
Flora Kingsley. They lived together and cohabited as man 
and wife in Duval county, Florida, prior to her removal to 
the Island of San Domingo, in the West Indies. Have 
known plaintiffs from their childhood. They were ac- 
knowledged by Zephaniah Kingsley to be his children, and 
were notoriously known and recognized as his children in 
the neighborhood; their mother was Flora H. Kingsley. 
She and the plaintiffs removed from Duval] county, Flor- 
ida, to San Domingo, in the year 1842. Zephaniah Kings- 
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ley died in 1848. “Flora Kingsley, the wife of Zephaniah 
Kingsley, survived him. He left a will.” [A copy of the 
will was offered by plaintiffs and filed in evidence. ] 

Cross-examined.—Zephaniah Kingsley was never married 
within my knowledge. He acknowledged Flora H. Kings- 
ley as his wife, and acknowledged another woman as his 
wife at the same time. 

George K. Sammis sworn: Resides in San Domingo. 
Know the plaintiffs, and know their mother, who was 
Flora H. Kingsley. She died February 18th, 1875, in San 
Domingo. 

The plaintiffs then offered in evidence a certified copy 
from the clerk’s office of Duval county, Florida, of deed 
numbered three as above; (to the admission of which the 
defendants objected.) 

A stipulation between plaintiffs and defendants was then 
filed, covering the following points, viz: 

1st. That Zephaniah Kingsley was a white man. 

2d. That the defendants are in possession of the lands 
sought to be recovered except 32 3-4 acres, of which a par- 
ticular description is given. 

3d. That the plat and notes of survey of the Robert Whit- 
more grant, from the Surveyor-General’s office, Tallahassee, 
Florida, hereafter mentioned, are a true and authentic plat 
and survey of the said Robert Whitmore grant, made to 
him, or to his heirs or assigns, by the Spanish government, 
and confirmed by the United States Commissioners. 

4th. That the Robert Whitmore grant is embraced in the 
deeds offered by the plaintiffs. 

The plaintiffs rest. 

Evidence on the part of the defendants: 

The defendants offered : 

Ist. The plat and notes of survey of the Robert Whit- 
more grant mentioned in the above stipulation. 
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2d. Certified copy from the clerk’s office of Duval county, 
Fla., of deed numbered one, as above. 

3d. Certified copy from same office of deed numbered 
four, as above. 

4th. Certified copy from same office of deed numbered 
five, as above. 

5th. Certified copy from same office of deed numbered 
six, as above. 

6th. So much of Volume 6 of American State Papers 
(edition of 1860, prepared by Ashbury Dickins and John 
W. Forney) as contains the report of the commissioners on 
the claim numbered 17 of the heirs of Robert Whitmore, 
claimants for 150 acres of land, found on page 64 of said 
volume. 

7th. So much of said volume as contains the report of 
the commissioners on the claim numbered 11 of William 
Hollingsworth, claimant for 150 acres of land, found on 
page 63 of said volume. 

The defendants rest. 

Evidence on the part of the plaintiffs resumed : 

1st. They offered a certified copy from the clerk’s office 
from Duval county, Florida, of deed numbered two, as 
above. (Objected to by defendants.) Rejected by the ref- 
eree. 
2d. They offered a certified copy from the same office of 
a deed dated April 10th, 1829, from William Hollings- 
worth to Zephaniah Kingsley, of land described in deeds 1 
to 8. (Objected to by defendants.) Not acknowledged or 
proved. 

3d. John S. Sammis was recalled and some testimony 
taken, seeking to identify the land occupied by the defend- 
ants, and proving the death of Charles Kingsley in 1852. 

The referee held that the deed of Gibbs and Kingsley, 
trustees, to Zephaniah Kingsley was inoperative, because it 
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was not witnessed as required by law, and because, if prop- 
erly executed, the trustees had no power to convey so as to 
divest the infant, Charles, of the remainder vested in him 
by the deed of 1829. And for the same reasons the deed 
of Z. Kingsley to Flora for life and to Charles and James 
in remainder, dated in 1831, was inoperative. These rul- 
ings are the basis of the first and second assignments of 
error. 

The referee also held that the deed dated June 26, 1829, 
of Z. Kingsley to the trustees for the use of Flora for life, 
and remainder to Charles and his heirs and assigns, and on 
his death without issue then to any other “ quarteroon ” 
children she may have, and if she have none such issue 
then to the use of her heirs and assigns, was inoperative to 
confer an estate upon her illegitimate children to be there- 
after begotten, and that these plaintiffs as such children 
took no estate under such deed. This is assigned as the 
third and fourth grounds of error. 

[The order by which this cause was referred to the ref- 
eree bears date January 11,1876. The judgment of the 
referee is dated December 22, 1882.—ReEp. ] 


C. P. & J. C. Cooper for Plaintifts in Error. 


1. The identity of the property in controversy is ad- 
mitted by stipulation of counsel on file. 

2. What interest in said land was conveyed by Flora H. | 
Kingsley, through her attorney in fact, George C. Gibbs, 
to Charles Cutter, from whom John Broward in his life- 
time derived title? Certainly nothing more than Flora H. 
Kingsley possessed at the time of the conveyance from her 
to Cutter as aforesaid. 

3. What estate in said land was vested in Flora H. Kings- 
ley? To answer this we must look at the deeds Nos. 1, 2 
and 3. 
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Deed No.1, from Zephaniah Kingsley to Z. C. Gibbs and 
George Kingsley, trustees, conveyed said land to them in 
trust for Flora H. Kingsley during her natural life, with 
remainder in fee to her son Charles, an infant in esse, and 
in the event of the death of Charles, without issue, to any 
other quarteroon child or children that the said Flora H. 
Kingsley might have. 

Even it this deed controls, and is not superseded by the 
subsequent deeds, Nos. 2 and 3, Flora only took a life es- 
tate, and on her death Charles, or any other quarteroon 
child or children surviving her, became the owners of the 


fee. 
By deed No. 2, from said trustees to Zephaniah Kingsley 


of same land, which conveyance is consented to and ap- 
proved in writing under seal ot Flora H. Kingsley, all inter- 
ests in the land were surrendered or conveyed to Zephaniah 
Kingsley ; except, perhaps, the remainder interest in fee, of 
the infant Charles, which fact becomes immaterial in the 
present investigation, as it is in proof that Charles died 
without issue before the life estate terminated. 

Then we find all the right, title and interest which Z. 
Kingsley conveyed out of himself in and to said land, back 
again in him. 

4. This brings us to the consideration of Deed No. 3, 
conveying same land by Zephaniah Kingsley “ to Flora H. 
Kingsley during her natural life; remainder in fee simple 
absolute to Charles and James Kingsley, natural children 
ot the aforesaid Flora and such other natural or legitimate 
children or child which may be born of her body during 
her life and of quarteroon breed,” &c. 

This isthe deed under which the plaintiffs claim James 
Kingsley is one of the donees named in said deed, and 
therefore takes directly. 

The other plaintiffs are the children of Flora H. Kings- 








Ht 


i ee ee | 








JANUARY TERM, 1883. 





——————— 





Kingsley v. Broward et als.—Argument of Counsel. 








ley, “of quarteroon breed,” as proven by the testimony of 


~ John S. Sammis and George K. Sammis, and answer the 


description in the said deed of the remaindermen were who 
should take, in fee simple, on the expiration of the life _es- 
tate of Flora H. Kingsley. 

Flora H. Kingsley died February 18, 1875, in San Do- 
mingo. At that time the life estate terminated and the 
fee simple vested in the plaintiffs, being the only surviving 
children of Flora H. Kingsley “of quarteroon breed,” in 
esse at the time ot her death. 

5. Let us consider the objections to plaintiffs’ claim urged 
by defendants’ counsel. 

If deed No. 1 has not been suspended by the subsequent 
conveyance referred to, and is valid and binding, then we 
hold that plaintiffs are equally rectus in curia as if 
they took the fee under deed No. 38. And the objection 
made by defendants that the limitation “ quarteroon child 
or children ” is void for uncertainty, &c., is equally applica- 
ble to said plaintiffs, whether they take under deed No. 1 
or deed No. 8. But is it a good valid legal objection, so as 
to defeat the claim of the plaintiffs, and so as to have vested 
the fee in Flora H. Kingsley, under and from whom de- 
fendants admit they derive title? We think not. 

Plaintiffs take as purchasers, not as heirs. They claim 
under direct conveyances from Zephaniah .Kingsley by the 
operation of said conveyances, and not by the operation of 
law. Hence all the argument based on the idea of “ pedi- 
gree,” “ legitimacy,” “ bastardy,” &c., has no application to 
the case whatever. It matters not whether Flora was Z. 
Kingsley’s wife or mistress, or whether her “ quarteroon 
children ” were her offspring by Kingsley, or with some 
other white man, or whether said “ quarteroon children ” 
were born in lawful wedlock or were bastards. 

But was the limitation referred to too remote, and the 
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description “ quarteroon child or children” too uncertain 
to vest the fee in said land in the plaintiffs? See “ Fearne 
on Contingent Remainders,” page *465. The chapter cited 
begins: “ It has already been shown that a legal remainder 
must vest either during the existence of the particular es- 
tate, (in esse or in right of entry,) or at the very instant of 
its determination ; otherwise it will never take effect at all.” 

Now the plaintiffs were in esse and capable of taking 
when the particular life estate to Flora was determined, 
and this is all that is necessary under that head. It was 
not necessary that they should have been in esse when the 
particular estate was created, only when it determined. 

But could the remainder have been destroyed by the con- 
veyance from Flora through G. C. Gibbs her attorney in 
fact to Charles Cutter? Certainly not, if the purchaser had 
notice of the existence of the remainder interest. He then 
bought subject to the rights of the remaindermen, or in 
other words could only buy, and did only buy, the life estate 
held by Flora in and to the lands in controversy. Flora hav- 
ing the right of the enjoyment and possession of the land dur- 
ing her natural life, (under both deed 1 and 3,) became a 
trustee for her children of quarteroon breed, so as to pre- 
serve the remainder for them. She could not alienate or 
destroy the remainder; and if she sold with the intention 
of defeating the remainder in fee, supported as it was by 
her particular life estate, she perpetrated a fraud by com- 
mitting a breach of trust. 

Fearne on Contingent Remainders, 478 and 479, says: 
“The legal estate, thus limited to the trustees during the 
life of tenant for life, is a good remainder vested in them ; 
under which they will have such a right of entry, in case 
of any forfeiture or tortuous alienation by the tenant for 
life,as will support the contingent remainders expectant on 
his decease. Now, it seems if such trustees to support con- 
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tiagent remainders, join in aconveyance to destroy the con- 
tingent uses or remainder which they were entrusted to 
preserve, a court of equity will consider it breach of trust. 
And in general, if the purchaser under such conveyance 
comes in for valuable consideration, and without notice, 

‘then will the remedy of the person claiming under the con- 
tingent remainders be against the trustees, who shall be de- 
creed to purchase lands with their own money, equal in 
value to the lands sold by them, and to hold them upon the 
same trusts and limitations as they held the other. But 
if the conveyance be with notice of the uses, whether with 
or without consideration, in that case the purchaser shall 
hold the lands subject to the former trusts. * * * Such 
purchaser holds the land subject to the same trusts as the 
trustees themselves did.” 

6. Did Broward, the purchaser from Flora, have notice of 
the tenure of her claim or interest in the land, and the fact 
that she held said land subject to the remainder interest in 
fee of her quarteroon children? All the deeds (1, 2 and 3) 
were duly recorded ; although defendants. question the reec- 
ord of deed 3, because, as they allege, there are no witnesses 
to Z. Kingsley and Z. C. Gibbs’ execution of same. 

It is very evident from the appearance of the paper that 
B.S. Sanchez and John Mabe witnessed both the execution 
of the deed by George Kingsley and Z. C. Gibbs, and the 
consent and approbation claimed by Flora Kingsley and Z. 
Kingsley, the whole being but one transaction; and the 
said trustees, grantor and grantee under said deed, for her 
natural life, being all parties to said transaction, and exe- 
cuting the indentures in succession, as their names appear, 
at one and the same interview, the subscribing witnesses 
certifying that the said paper was signed and sealed, &c., 
in their presence, not stating by whom, but clearly meaning 
by all the parties to it. 
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But even if deed No. 2 was never legally executed and 
recorded, deed No. 1 is admitted to have been both regu. 
larly executed and recorded. And under that we contend 
that the present plaintiffs are equally remaindermen as 
they are, under deed No.3. Their rights not being the 
least effected by the subsequent transfers, that resulted in 
settling the fee in the remaindermen—divested of the trust 
in the trustees Kingsley and Gibbs, and giving the posses- 
sion and enjoyment of the property to Flora during her 
natural life, (without the intervention of trustees,) remainder 
as aforesaid. So that the proper execution and record of 
either of said deeds would be sufficient tor our purposes, 
and record is notice. Thompson’s Dig., p. 180; 1 John. 
Chan., Rep., 394; 1 Story’s Eq. Jur., §§403, 850; 22 How- 
ard’s, 325. 

7. Was the description of the unborn children so vague and 
uncertain that they could not take under either of the deeds 
referred to,as remaindermen? We see that Charles and 
James were in being at the time deed No. 3 was made, and 
are named as remaindermen in said deed. Charles died 
before the life estate determined ; James still lives and is 
one of the plaintiffs to this suit. His estate in said land 
then was not a contingent remainder, but a vested remainder 
to take effect on the determining of the life estate. Lott 
vs. Meacham, Executor, 4 Fla., 148 ; Howe’s Ex. vs. Gart- 
man, 1 Fla., 85. 

So vested is the interest of remaindermen that they may 
file their bill guia timet if the property is in danger of being 
squandered, diverted or wasted by the tenant for life, or the 
interest during the life time of the cestui que vie or que autre 
vie. See Sanderson vs. Jones, 6 Fla., 340. 

All of these Florida cases cited involve remainder inter- 
est in personal property. How much more so in cases like 
this, involving remainder interests in realty ? The only diffi- 
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culty in the consideration of these cases cited seemed to 
have been to have assimilated remainder interests in per- 
sonalty to similar interests in realty. The principles set 
forth having been admitted and treated as axiomatic when 
applied to remainder interest in realty. 

So much for James. If by any possibility the other com- 
plainants are not “ rectus in curia,” there is no doubt James 
is entitled to recover the entire fee in said land, Charles be- 
ing dead. 

8. But are the other complainants (that is the “quar- 
teroon” children of Flora not in being at the time of the 
making of deed No. 3, but in being at the time of the de- 
termination of the life estate,) not “ rectus in curia ” as com- 
plainants ? 

The defendants say they are not; “ that the limitation to 
them is void :”’ 

Ist. For uncertainty in the description of the persons, 
“quarteroon children” not being a sufficiently definite and 
certain description. 

2d. “It is void also as being a limitation to bastards 
not in being.” 

We will take up the objections in their order. We ad- 
mit that the remainders to said quarteroon children were 
contingent, as they were not in being at the time of the cre- 
ation of the life estate, and therefore the limitation was 
conditional, and depended on an event that was uncertain 
at the time referred to. Yet if the contingency ever hap- 
pened before the expiration of the life estate the remainder 
in fee was good. And because vested as soon as the re- 
maindermen were in esse. Fearne, page 4, divides contin- 
gent remainders into four classes. The fourth class is: 
“When the person to whom the remainder is limited is not 


. yet ascertained, or not yet in being.” On page 5 he gives 


as illustrations of this class two cases—first, “‘ as if a lease 

















SUPREME COURT. 


,. 








Le, 


Kingsley v. Broward et als.—Argument of Counsel. 








be made to one for life remainder to the right heirs of F. §., 
and second, “ where a remainder is limited to the first son 
of B., who has no son then born.” Now the “ quarteroon 
children” of Flora is not more uncertain than the “ right 
heirs of F. S.,” or, “ the first son of B.” If the persons in- 
tended can be ascertained by the description then the 
limitation is not void for uncertainty. The term “ quar. 
teroon” is one susceptible of application. Its meaning is 
fixed and well understood, and requires no explanation. 
It is used as “ descriptio persone,” and it is to the heirs spe- 
cial of Flora. And the designation “ quarteroon children” 
is to distinguish them from her heirs general. As analagous 
and applicable to the case at bar is the illustration found on 
the 30th page of Fearne. These will be found to be much 
more numerous, as they depend on one hand on a general 
rule of law respecting limitations to the heirs general or 
special, where the ancestor takes an estate of freehold in 
the same conveyance; and on the other, upon the respect 
which is paid to the intent of a testator, where it can be 
plainly collected from his will, that he used the words 
heirs of the body, &c., as a “ descriptio persone.” 

Now the only difference in facts between the case cited 
and the case at bar are: The case in Fearne is one where 
the conveyance is by will ; and the remaindermen are de- 
scribed as the “ heirs of the body” of the ancestor or person 
who took the particular estate “ in the same conveyance.” 

The case at bar is a conveyance by deed, and the remain- 
dermen are described as “‘ quarteroon children” of the person 
who took the particular estate “ in the same conveyance.” 
“ Heirs of the body ” in the first were decided to have been 
used as “descriptio persone.” In the other we hold that 
“ quarteroon children” is used also as “‘ descriptio persone.” 
In the first it was ruled that “ respect should be paid to 
the intent of a testator where it can be plainly collected from 














— we @D SFr - eS 


a wens — 


 - 4 J Te oe 








JANUARY TERM, 1883. 











Kingsley v. Broward et als.—Argument of Counsel. 


ee 


— 











his will.” In the other we say that respect should be paid to 
the intent of the donor or grantor where it can be plainly col- 
lected from his deed. 

The second objection to the limitation, as urged by the 
defendants, to-wit: it being a limitation to bastards not in 
being, we meet by saying, as we have already said, that 
the remaindermen need not be in being at the time of the 
creation of the life estate. So that they (the remainder- 
men described) are in esse at the time of the determination 
of the particular estate. This we have already shown by 
our citations from “ Fearne on Contingent Remainders.” 
Defendants insist that said quarteroon children are bastards, 
and insist further that to be effectual (that is the remainder 
in fee to them) the legitimacy of such quarteroon child or 
children must be proved. We reply that said “ quar- 
teroon children” take by purchase and not by descent. 
Hence, as we have said before, their legitimacy or illegiti- 
macy has nothing to do with their being remaindermen. 
They take the fee in remaihder to said lands, not as the 
heirs of Z. Kingsley, but as the grantees of Z. Kingsley. 
They do not take by operation of /aw, but by the act of the 
grantor. Even supposing that they were bastards, there is 
nothing in the laws of Florida prohibiting bastards from 
purchasing property or from receiving property by gift or 
devise. 

Legitimacy and bastardy are not involved in this suit, 
and cannot be considered. Nothing is involved except 
were these persons in being at the time of the determina- 
tion of the life estate answering the description of “ quar- 
teroon child or children of Flora H. Kingsley,” (not whether 
they were born in lawful wedlock or not.) If so, then they 
took the fee in said land, the particular estate having ended. 
“Only this, and nothing more.” If legitimacy or pedigree 
had anything to do with the power and right of a pur- 
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chaser or donee to take under a deed, the question of legiti- 
macy and pedigree might become the important one in 
every transfer or conveyance of property, which would be 
absurd. 


E. M. L’ Engle for Defendants in Error. 


The defendants in error rely : 

First. On the possession of the land, except the 32 3-4 
acres, and on their chain of title commencing with deed 
number one, and continued through deeds numbers four, 
five and six. 

Second. On the fact that by the report of the commis- 
sioners confirming the concession to Robert Whitmore, and 
by the plat and survey of said grant, a paramount title out 
of the plaintiffs has been shown, which they have not sue- 
ceeded in overcoming. 

Third. On that principle of law which requires the plain- 
tiffs to recover on the strength of their own title, not on 
the weakness (if there be any) of their adversaries’ title. 

The plaintiffs’ case will be considered from the stand- 
points of : 

First. Relying on deed number one. 

Second. Relying on the title, which they offered in evi- 
dence, commencing with deed number three. 

First. By deed numbered one the estate devolved first on 
Flora Kingsley for her life, remainder to her infant son 
Charles. A contingent limitation was attempted to be 
created in favor of “any other quarteroon child or chil- 
dren” of Flora, to take effect after the death of Charles 
without issue. But that limitation is void for uncertainty 
in the description of the persons; “ quarteroon children” 
not being a sufficiently definite and certain description. 
It is void also as being a limitation to bastards not in be- 
ing. To be effectual the legitimacy of such “ quarteroon 
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child or children ” must be proved. In the absence of such 
proof the estate would be held to vest absolutely in Flora 
on the death, before her, of Charles without issue. 1 
Fearne on Remainders, 255, citing Mildmay’s Case, 6 
Rep. ; Ib., 249, citing Edwards vs. Blodwell, 1 Cro. ; Met- 
ham vs. Duke of Devonshire, 1 Pere Williams’ Rep., 529; 
Cartwright vs. Vawdry, 5; Sumner’s Vesey Jr. R., 534, b; 
Earle vs. Wilson, 17 Sumner’s Vesey Jr. R., 528; Perry on 
Trusts, (Ed. 1872) p. 38, and cases cited in n. 3; Ib., pp. 
12, 54, 59. 

No attempt has been made to prove the legitimacy of the 
plaintiffs, but the contrary appears by the testimony of 
John 8. Sammis and by the will of Zephaniah Kingsley. 
The eleventh clause of that will is as follows: 

“Eleventh. I do hereby appoint Kingsley B. Gibbs, 

George Kingsley and Benjamin A. Putnam as guardians to 
my natural children, amongst which I acknowledge all 
those of Flora H. Kingsley, of Camp New Hope; also 
Sarah Murphy’s mulatto child, Micanopy, now in Hayti. 
I do also solemnly enjoin my colored and natural children 
that, seeing thejilliberal and inequitable laws of this Ter- 
ritory will not afford to them and to their children that 
protection and justice which is due in civilized society to 
every human being, always to keep by them a will ready 
made and legally executed, directing the disposition of their 
property after their death until they can remove themselves 
and property to some land of liberty and equal rights, 
where the conditions of society are governed by some law 
less absurd, than that of color. This I strongly recommend. 
Nor do I know in what light the law may consider my 
acknowledged wife Anna Madgigine Jai, as our connubial 
relation took place in a foreign land, where our marriage 
was celebrated and solemnized by her native African cus- 
tom, although never celebrated according to the forms of 
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christian usage. Yet she has always been respected as my 
wife, and as such I acknowledged her. Nor do I think 
that her truth, honor, integrity, moral conduct or good 
sense will lose in comparison with any one.” 

Second. The plaintiffs offered deed No. 3 as the com- 
mencement of their title. But deed No. 1, and the conces- 
sion from the Spanish Government having been put in evi- 
dence by the defendants, it became necessary for the plain- 
tiffs to connect the concession and deed No. 1 with deed 
No. 3. 

They attempted to overcome the concession by offering 
in evidence a certified copy of a deed from William Hol- 
lingsworth to Zephaniah Kingsley, ot the land described 
in deed No.1. To the admission of this document the de- 
fendants objected, because it does not appear that its exe- 
cution was ever acknowledged or proved in the manner 
provided by the statutes, and that, consequently, the clerk 
was not authorized to record it. If not entitled to record 
a certified copy from the record is not admissible as evi- 
dence under our statute. Thompson’s Digest, 180; San- 
ders vs. Pepoon, 4 Fla., 465. 

They attempted to overcome deed No. 1 by offering in 
evidence a certified copy of deed No.2. To the admission 
ot this document the defendants objected, because, 

1st. There are no subscribing witnesses to the execu- 
tion of the deed by Z. C. Gibbs and George Kingsley. 

2d. The execution of the deed was never acknowledged 
or proved in the manner prescribed by the statute. 

That, consequently, the clerk was not authorized to re- 
cord it, and a certified copy from the record, so improperly 
made, is not admissible as evidence under our statute. 
(Same authorities. ) 

3d. It appears affirmatively by deed No. 1 that the gran- 
tors had no estate which they could convey, they being 
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trustees merely to hold the legal title tor prescribed uses, 
(one of the cestuis que trust being an infant,) and without 
power of sale. Perry on Trusts 74, and cases cited in notes. 

Deed No. 3 is inoperative also, because it appears affirma- 
tively that Zephaniah Kingsley, the grantor, had no estate 
which he could convey, having parted with whatever he 
had by deed No. 1, and never having re-acquired it. 

In so far as two of the plaintiffs, William and Osceola, 
are concerned, they can claim no right under this deed, be- 
cause they are not mentioned in it by their names, and they 
cannot take under the limitation attempted to be made to 
bastards not in esse. It is in proof that all of the plain- 
tiffs are bastards, and there is no evidence that any but 
James was in being at the time of the making of deed No. 8. 

The testimony of Sammis, showing the paternity of the 
plaintiffs, is inadmissible, and the motion to strike it out 
was well made after it had been developed on the cross-ex- 
amination that the parents were never married. The fact 
of the marriage of the parents is the basis of all hearsay 
testimony to show paternity in establishing pedigree. 

This testimony of the witness is, however, altogether im- 
material to the case. 

The identity of the land described in the pleadings, with 
that described in the copies of the deeds, is not established. 
But the defendants do not make the objection. They will con- 
cede for the purposes of this action that the lands men- 
tioned in the pleadings and in all of the documentary evi- 
dence are the same. 

I will refer again to the arguments of uncertainty in the 
description of the persons and of illegitimacy, as plaintiffs’ 
counsel seems not to have understood them. 

In addition to the term “ quarteroon child or children ” 
being insufficient in itself, we say that if Flora Kingsley 
had been married to Z. Kingsley and that fact had been es- 
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tablished, Sammis’ testimony as to plaintiffs’ paternity 
would have been admissible, and by such testimony the 
plaintiffs might have been shown to be “ quarteroons.” 
But in the absence of such proof of marriage the plain- 
tiffs’ paternity cannot be so proved. They are nullius filii, 
and there is no competent testimony to show that they are 
“ quarteroons.” That is, popularly speaking, offsprings 
having three-fourths white and one-fourth negro blood. 
[In this respect we differ from the finding of the referee. ] 

We do not contend that the plaintiffs claim by descent 
from Flora. If they did they might have no difficulty in 
sustaining their claim. We admit and assert that they 
claim and can claim only by purchase; and we submit that 
under the law one of two facts must be shown to give 
plaintiffs a standing in court, viz: Either that, being ille- 
gitimate children, they were in being when the deed was 
made; or that, not being in esse when the deed was made, 
they are legitimate children of Flora Kingsley, because a 
limitation to bastards not in being is void. 


Tue Cuter-JusticE delivered the opinion of the court : 


[t is established by the evidence that Z. Kingsley was 
not married to Flora H. Kingsley, and that she was never 
married ; that at the date of the deed to the trustees, (1829) 
Charles, her only child then living, was about six months 
old; that Flora lived with Z. Kingsley and these plaintiffs 
were born during such cohabition, he being their putative 
father; that he was a white man and Flora a person of 
African or negro blood, the result of all which is that the 
plaintiffs are the illegitimate children of Flora. Charles 
died in 1852 and Flora in 1875 in San Domingo, where 
plaintiffs reside. 

The deed of June 1829 to the trustees gave to Flora an 
estate for life and remainder to Charles. 
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A remainder is defined by Lord Coke to be a remnant 
of an estate in lands or tenements, expectant on a particu- 
lar estate, created together with the same atone time. This 
imports that the remainder must commence or pass out of 
the grantor at the time of the creation of the particular 
estate. Thus, where an estate is conveyed to A for life, 
remainder to B in fee; B’s remainder in fee passes from the 
grantor at the same time as A’s life estate in possession. 
(Fearne on Remainders, 3 and note.) A vested remainder 
exists “when there is a person in being who would have an 
immediate right to the possession of lands upon the ceas- 
ing of the intermediate or precedent estate.” (4 Kent’s 
Comm., 202.) By the terms of this deed the termination 
of the life estate of Flora would give the right of posses- 
sion to Charles. His estate was therefore from the moment 
of its creation a vested remainder. “It is the present ca- 
pacity to take effect in possession, if the precedent estate 
should determine, which distinguishes a vested from a 
contingent remainder. Where an estate is granted to one 
for life, and to such of his children as should be living after 
his death, a present right to the future possession vests in 
such as are living, subject to open and let in after born 
children, and to be divested as to those who shall die with- 
out issue. A vested remainder is an estate recognized by 
law; and is grantable by any of the conveyances operating 
by force of the statute of uses.” Croxall vs. Shererd, 5 
Wal., 268, 288; Jackson vs. Sublett, 10 B. Monroe, 467; 
4 Kent, 202; Fearne, 216, 217. 

The remainder being then vested in Charles from the 
moment the estate was created by the deed of 1829, no act 
of the trustees could affect his right. He had a present es- 
tate with a fixed right of future possession which vested 
estate was, in law, alienable by him on arriving at matu- 
rity, though the life estate had not then terminated. The 
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deed which the trustees attempted to make, however, was 
not executed in due form of law, not being attested by wit- 
nesses, and no further consideration need be given to it. 
Of course it follows that the deed of Z. Kingsley of 21st 
July, 1831, conveyed no estate as none remained in him nor 
had been conveyed to him by ‘the trustees. 

But it is claimed by plaintiffs in error that the deed of 
1829 created a contingent remainder in the plaintiffs, to- 
wit: that in the event that Charles should die without 
issue “then to have and to hold the said property to any 
other quarteroon child or children that she may have,” &ec. 

A contingent remainder may fail of effect, and the law 
will never adjudge a grant good by reason of a possibility 
or expectation of a thing which is against law, and upon 
this principle it was decided at a very early day, and is a 
settled rule of the common law, that “a limitation to a 
bastard not in esse is held to be void; for the law does not 
favor such generation, or expect that such should be.” 
Fearne, 248, 249. 

“The late Earl of Devonshire devised three thousand 
pounds to all the natural children of his son by Mrs. Hen- 
eage, and the question was whether the natural children 
born after the will should take a share, and it was decided 
by the Lord Chancellor that they could not. Metham vs. 
Duke ot Devon., 1 Peere Wms., 529; and see Cartwright 
vs. Vawdry, 5 Ves., 530; Wilkinson vs. Wilkinson, 1 
Younge & Coll., 657. 

Sir William Grant, M. R., in Earle vs. Wilson, 17 Ves., 
531, stated the rule as laid down by Lord Coke, and adopted 
by Lord Macclesfield, to be that “a bastard cannot take as 
the issue of a particular person, until it has acquired the 
reputation of being the child of that person ; which cannot 
be before its birth.” Evans vs. Massy, 8 Price, 34; Snel- 
ham vs. Bailey, 1 Sim. & Stu., 78, note; Wilkinson vs. 
Adam, 1 Ves. & Beame, 422. 




















JANUARY TERM, 1883. 





Kingsley v. Broward et als.—Opinion of Court. 




















A trust for illegitimate children to be thereafter begotten 
will not be enforced, as being against good morals. 1 Perry 
on Trusts, §66, and authorities cited. 

It must, therefore, be held, upon authority, that the limi- 
tation in this deed to the “quarteroon children” of Flora 
Kingsley not then in esse, and these plaintiffs being such 
children and illegitimate, was void. No right under the 
trust deed vested in them because they were not then be- 
gotten, and were not and could not be identified and named, 
and they were not legitimate. 

Flora had no legitimate children upon whom the estate 
could be transmitted. 

The limitation in the deed was to Charles and to his heirs 
and assigns forever; and in case of his death without issue 
to any other quarteroon children that she may have, and to 
their heirs and assigns forever; but in case the said Flora 
should die without leaving issue of the aforesaid descrip- 
tion then the trustees are to hold the property to and for 
the use of her heirs and assigns forever. 

We have found that the plaintiffs took nothing under 
this deed. On the death of Charles what became of the 
estate? Not to the plaintiffs, because the law declares 
they cannot take under the deed. We have a statute pro- 
viding that “bastards shall be capable of inheriting or 
transmitting inheritance, on the part of their mother, in 
like manner as if they had been lawfully begotten of such 
mother.” Act of November 17, 1829, McClellan’s Dig., 
470, §8. 

The testimony is that Charles died in 1852, but we find 
no proof that he died without issue. If he had issue living 
at his death recognized by law, the estate in fee vested in 
him and his heirs and assigns. It he had no such issue, 
and he had an estate of inheritance under the deed, the 
property escheated to the State, or was transmitted to his 
mother by force of the above mentioned statute. 
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In the following cases it was held, under this precise 
statute, that the property would go to his lawful children, 
but would not go to his mother if he had no such children, 
nor to his illegitimate brothers: Bent’s Heirs vs. St. Vrain, 
30 Mo., 268; Doe ex dem. Crawle vs. Bates, 6 Blackf., 533: 
Scroggin vs. Allan, 2 Dana, 363; Remington vs. Lewis, 8 
B. Monroe, 606 ; Stevenson’s Heirs vs. Sullivant, 5 Whea- 
ton, 207; and this whether the property came to him 
through the mother or by purchase. 

In the case of Stover vs. Boswell’s Heirs, 3 Dana, 233, it 
was decided (conflicting with the above cases in 2 Dana and 
8 B. Mon.) that under this statute the mother might “ in- 
herit from and transmit an inheritance to her bastard chil- 
dren.” In Ohio, Little vs. Lake, 8 Ohio R., 290, the court 
says that if the illegitimate son had died before his mother 
she would have inherited the estate from him; but the law 
has not removed all the disabilities of bastards. It has per- 
mitted an inheritance from or to the mother; but it has not 
permitted it from or to collaterals merely because they are 
connected with the mother. In Virginia, Garland vs. Har- 
rison,8 Leigh, 358, and Hepburn vs. Dundas, 13 Grat., 219, 
it is decided that under this statute bastarls might trans- 
mit inheritance to bastard brothers and sisters, the mother 
being dead. The court in this case refuses to be governed 
by the ruling of the court in Stevenson’s Heirs vs. Sullivant 
upon the same statute upon the ground that the court in 
the latter case had construed the Ohio law and not the 
Virginia statute. 

If we adopt the view of the last named cases, the result 
will be that Flora, on the death of her son Charles without 
issue, was his heir and invested with whatever interest he 
_ had in the property. But if he died without issue the 
words of the deed make his estate a remainder for his life 
' only. 
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Looking again at the language of the deed we find that 
it provides that it Charles dies without issue and “ Flora 
should die without issue of the aforesaid description, (quar- 
teroon children) then my trustees aforesaid are to hold this 
property to and for the use of her heirs and assigns for- 
ever.” The law construes such “issue” to be legitimate 
and not illegitimate children. 

The logical result ot this is that Flora dying without | 
issue capable of taking under this deed the property is held 
by the trustees “ for the use of her heirs and assigns for- 
ever; in other words, the fee is ultimately vested in her 
grantee. She conveyed, after Charles’ death, to Cutter, 
who conveyed to John Broward, the original defendant in 
this suit. The deed gave her a power of appointment 
which she has executed. 

In any aspect upon the facts disclosed, and the law ap- 
plicable thereto, the plaintifis have shown no title as 
against the defendants in this suit. 

It must not be understood that in thus disposing of this 
case we decide the question whether, under the circumstan- 
ces and the law, the title in fee vested in Charles, or that 
he had any estate transmissible by inheritance; nor whether, 
his mother surviving him, if he died without issue, she 
would inherit from him; nor whether if she had died 
without conveying the land the plaintiffs here would not 
have taken title as her heirs. We have cited conflicting 
authorities upon some points for the purpose of illustra- 
tion, and to show that whichever of them be adopted the 
plaintiffs are in no better position. 

The judgment is affirmed. 
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Exuison S. Kerrt, Puarintirr in Error, vs. Epwin Spgy- 
CER, DEFENDANT IN ERROR. 


1. When a party at the trialof a cause, and before the jury has retired to 
consider of their verdict, presents to the Judge written instruc- 
tions upon points of law which he desires should be given to the 
jury, and the questions of law are pertinent to the issue and 
arise out of the evidence given, it is the duty of the Judge to con- 
sider the instructions, and to give his ruling thereon in writing 

' to the jury, and the neglect or refusal to consider or give his ruling 
thereon 2s required by law, duly excepted to, is error. 

2. While there is no bill of exceptions bringing up the testimony given 
on the trial yet, if it appears by the charge of the Judge in the 
record that certain evidence was before the court, it may appear 
therefrom that instructions to the jury prayed by a party upon 
points of law were pertinent to the issue and to the evidence, and 
that the party was entitled to the ruling of the court upon the 
questions presented. 7 

3. In such case this court will not consider whether the instructions 
should have been given to the jury as prayed, but only whether 
the instructions being pertinent, the party has been denied a 
right secured by the statute. 


Writ of Error to the Circuit Court for Marion county. 
The facts of the case are stated in the opinion. 


John G. Reardon, Fleming & Daniel, tor Plaintiff in Er- 
ror. 

Hugh E. Miller, Gary & Dunn, and S. D. McConnell, for 
Defendant in Error. 


Tue Curer-Justice delivered the opinion of the court: 


This was an action of ejectment brought by plaintiff in 
error to recover 640 acres of land in Marion county. Plea, 
not guilty. Verdict and judgment for defendant, and 
plaintiff brings a writ of error. 

There is no bill of exceptions bringing up the testimony 
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or written evidence on the trial. We have only the plead- 
ings, the charge of the Judge to the jury, and certain writ- 
ten instructions for the jury tendered to the Judge by plain- 
tiff’s attorney, which the Judge declined to consider, and 
an exception to this action of the Judge, which exception 
is noted and signed by him. 

The only questions presented are, whether the instruc- 
tions prayed by the plaintiff on points of law were perti- 
nent to the issue presented by the pleadings and the evi- 
dence in the case, and whether the Judge erred in declining 
to give his ruling thereon. 

The statute (Ch. 2096, Laws of 1877; McC. Dig., 338, 
§34,) provides that “if either of the parties or their attor- 
neys present to the Judge instructions in writing on the 
point or points of law or exceptions taken arising on the 
trial, it shall be the duty of the Judge to declare in writ- 
ing to the jury his ruling thereupon as presented, and pro- 
nounce the same to the jury as given or refused.” 

We cannot ascertain by the evidence before the court and 
jury whether any of the instructions prayed by plaintift 
related to “ points of law arising on the trial,” because the 
testimony is not here. The Judge has, however, in his 
charge to the jury, which is of record, stated the issues of 
fact and law as they appeared. From that we find that 
plaintiff claims by a deed from the sheriff of Marion 
county covering the land in dispute; that the lands were 
sold by virtue of a decree rendered in a foreclosure pro- 
ceeding wherein Ellison Keitt was plaintiff and Jacob 
Eichelberger was detendant. The Judge then says that the 
“ defendant sets up that he has the possession of this land 
by virtue of a deed when these lands were sold for the pay- 
ment of taxes.” He says further: “ The law declares that 
tax deeds are prima facie evidence of the compliance upon 
the part of all the officers connected with the sale, but if 
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the party claiming the lands outside of the tax deed can 
show that there was an improper assessment or that there 
were gross errors in the advertisements, either of these de- 
fects if you should find them from the proof offered to ex- 
ist, it vitiates the tax deed.” He submits to the jury the 
questions whether the lands belonged to Eichelberger when 
sold under the decree, and whether the plaintiff’s title was 
good and sufficient to entitle him to recover if the tax deed 
was void. 

It plainly appears from this charge that there was evi- 
dence of title to the property before the jury on the part 
of the plaintiff, and that there was a tax deed in evidence 
on the partof the defendant, and also that there was “ proof 
offered ” by plaintiff for the purpose of showing defects in 
the proceedings of the officers of the county which might 
affect the validity of the tax deed. The defendant’s coun- 
sel also proposed written instructions on the subject of the 
evidence of plaintiff's title, and in reference to his tax deed. 

The plaintiff's counsel presented to the Judge, while the 
jury was at the bar, a paper containing a request that the 
court charge the jury upon points of law in reference to the 
validity of the tax deed and the effect of evidence of cer- 
tain errors, omissions and irregularities in the assessment 
and sale of property for taxes. The Judge instead of de- 
elaring in writing his ruling thereon, or giving the instruc- 
tions to the jury as prayed, made the following memoran- 
dum at the foot of the paper: “ These charges handed in 
at the end of the case and term and written in pencil in a 
great measure crossed and interlined, the plaintiff's counsel 
was not allowed to read them to the jury. 28 Oct., 81.” 
(Signed by the Judge.) 

Exceptions were noted to this proceeding and attested by 
the Judge’s signature at the bottom of the memorandum. 
The plaintiff was entitled under the statute to the bene- 
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fit of the ruling of the court upon the several questions of 
law arising out of the evidence in the case. Reading the 
instructions, we find that most if not all of them relate to 
the subject matter of the suit and to evidence which the 
Judge in his charge shows was before the court. The 
charge of the Judge did not cover the matter of the in- 
structions prayed. The effect of the action of the Judge 
was a refusal to consider and to give his ruling upon the 
various questions embraced in the paper and thus the plain- 
tiff was deprived of the benefit of the instructions or of 
exceptions to the ruling. This is clearly a denial of a right 
which the law gives to parties, and the plaintiff having 
excepted to the action of the court is entitled to the bene- 
fit of his exception to such action. 

The memorandum of the Judge states that the paper was 
“ handed in at the end of the case and term, and written in 
pencil in a great measure crossed and interlined,” &. The 
original paper has been brought up by our order for inspec- 
tion. While we find that a portion of it is written with a 
pencil and there are some interlineations, and some parts 
crossed out, there is little difficulty in reading it. The 
Judge does not state that he could not read it, and the 
memorandum shows that the jury was present when the 
instructions were handed to him. 

It is proper to say, what is well known to the people of 
the Circuit, that the Judge at the time of this trial was 
suffering with a disease which impaired his mental facul- 
ties and of which he has sincedied. Nocensure can, there- 
fore, be implied from what we have said of his action. 
The late Judge ot the Fifth Circuit in the fullness of his 
health and strength was ever mindful of all his duties en- 
joined by the law. 

In deciding the questions presented here we do not deter- 
mine whether the several instructions prayed by the plain- 
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tiff were proper to be given to the jury. We decide only 
that the party complaining had a right to be heard and to 
demand the ruling of the court upon questions of law per- 
tinent to the case before the court and jury upon which 
the court had not fully charged. 

The judgment is reversed and a new trial awarded. 





SaraH A. STEWART, APPELLANT, vs. JOHN O. MATHEWs, 
APPELLEE. 


1. An appeal will not be dismissed on the ground that a motion for a new 
trial was not made in due time, nor on the ground that a bill of ex- 
ceptions was not signed within the time allowed by law. 


2. The filing by a referee of his findings and decisions does not become 
operative for the purposes of execution or appeal until after 
notice thereof to the parties. Such decision does not become a 
‘tinal judgment’ until the expiration of ten days from the giv- 
ing of notice, when no motion is made for a new trial, rehearing, 
in arrest, &c. ; and when such motion is made the judgment does 
not become final until the motion is denied, and the time for ap- 
pealing begins to run from the filing of the decision in writing, 
denying the motion for a new trial. Chap. 3122, Act of 1879. 
Digest, page 858. 

3. A deed of conveyance of land is good between parties though not 
proved or acknowledged for record, and though neither party is 
in possession. 

4. A deputy clerk signing a tax deed A. B., Clerk by C. D., deputy, can- 
not properly sign as an attesting witness to the execution of the 
deed. He simply witnesses his own signature to the deed. 


5. A deed purporting to convey land, executed by a daughter of a 
former owner now deceased and intestate, is effectual to convey 
her interest as an heir at law, though the estate of the deceased 
has not been administered. The title passes subject to valid 
claims of creditors. 

6. A conveyance of the ‘‘south one-fourth of the southeast quarter ”’ 

of a section is not void for uncertainty of description. 
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7. Where by a will two persons are named as executors, and the pro- 
bate record shows that one of them refused to qualify, letters 
testamentary may be issued to the other as sole executor, and a 
deed executed by him as such, pursuant to a power contained in 
the will, carries the title. 

8. A will authorized the executors to sell at public or private sale ‘‘all 
my lands on Orange lake, in Marion county, known as the Mc- 
Cormick plantation.’’ Proof that a certain lot was occupied, 
fenced and used by McCormick, the decedent, in connection 
with other land adjoining, lying on Orange lake, and on which 
he resided, is competent to show whether the lot was considered 
by him to be a part of his plantation and which he intended 
should be sold. 

9. A conveyance by an executor under a power of sale contained in a 
will, to a purchaser for a valuable consideration, is good against 
a former grantee whose deed was not recorded and who was not 
in possession, the purchaser having no actual or constructive no- 
tice of the former deed or of any claim of right under it. 

10. Where a cause is tried before a practicing attorney, as a referee, 
who has kept a complete record of the proceedings, including 
the testimony, his rulings, exceptions thereto duly attested, filed 
with the pleadings and papers in the case, the same will be con- 
sidered on appeal as a bill of exceptions. 


Appeal from the Circuit Court for Marion county. 

Trial and judgment by Mr. W. A. Hocker, attorney-at- 
law, as referee. 

At the June Term, A. D. 1882, the appellee moved to 
dismiss the appeal. The facts are stated in the opinion. 


S. D. McConnell for the Motion. 
John G. Reardon, contra. 


Tue CurEr-Justice delivered the opinion of the court on 
the motion : 





This was an action of ejectment tried before a referee, 
who rendered judgment in favor of the plaintiff. 
The record of the tria] and judgment was marked by the 
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clerk, “ Filed in clerk’s office of Marion county December 20, 
1881, R. B. Bullock, clerk ;” also marked, “ Refiled by or. 
der of referee February 13, 1882.” 

On the 15th day of February, 1882, defendant’s attorney 
gave notice that on the 22d February, 1882, he would make 
a motion before the referee for a new trial, and on the same 
day filed the grounds of the motion in the clerk’s office. 
On the 27th day of March following the referee filed his 
decision of said motion as follows: “ Upon consideration 
of the within motion of defendant for a new trial in the 
above entitled cause the said motion is refused. It appear- 
ing to the referee from the certificate of the clerk that the 
clerk made a mistake in the date of the filing of the decis- 
ion of the referee, and that said date should be the date of 
the payment of the referee’s costs, to-wit: the 13th of Feb- 
ruary, 1882, the clerk is directed to correct the date of said 
decision and to mark said decision as filed on said 13th 
February, 1882.” This is signed by the referee, dated and 
filed March 27th, 1882. 

A bill of exceptions was signed by the referee April 24, 
1882. 

On the 28th March, 1882, the defendant, by her attor- 
neys, entered an appeal from the decision of the referee, 
and filed the appeal bond duly approved April 26. 

Appellee now moves to dismiss the appeal upon the 
grounds that the motion for a new trial was not made 
within ten days after the rendition of judgment by the 
referee ; that the motion was not heard within ten days 
after filing the referee’s report ; that the bill of exceptions 
was not signed on the day of refusing a new trial, and time 
was not extended to prepare bill of exceptions; and that 
the appeal was not taken within thirty days after judg- 
ment was rendered. 

Neither of these grounds is available to obtain a dismis- 
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sal of an appeal, except the one last named. The statute 
authorizes an appeal from any final judgment within thirty 
days after its rendition, whether a motion for a new trial 
was made or a bill of exceptions appears regularly in the 
record or not. 

The only question is whether this appeal was taken with- 
in thirty days after the referee’s judgment became a “ final 
judgment.” Regarding the time of filing the record by the 
referee in the clerk’s office, which is not material here, it 
does not appear that the referee gave notice to the parties 
of such time of filing, and we remark that the only evi- 
dence of such notice is the fact that on the 15th February, 
1882, defendant’s counsel gave notice of his motion for a 
new trial to be heard on February 22d before the referee, 
the referee having directed the filing of his record of the 
trial and judgment on the 13th February. No presump- 
tion arises that appellant had notice of filing the referee’s 
report until February 15,the date of the motion. The mo- 
tion having been submitted to the referee his decision 
thereon refusing the same was made and filed on the 27th 
day of March, 1882. The appeal was entered the next day 
and perfected by filing the bond, duly approved, April 26. 
The appeal was, therefore, taken within thirty days after 
filing the decision of the motion for a new trial, when the 
finding became “ final.” 

The third section of Ch. 3122, act of 1879, regulating 
proceedings before referees requires the referee to notify the ° 
parties of the filing of his judgment in the clerk’s office, 
and that if there shall not be a motion for a new trial, re- 
hearing, in arrest of judgment, &c., within ten days after 
giving such notice “ the judgment shall stand confirmed as 
the judgment of the Circuit Court for execution or enforce- 
ment, subject to review on appeal or writ of error.” Most 
assuredly this statute does not intend that parties shall be 
49 
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prejudiced by the judgment or report of the referee until 
they have notice of it, and it is equally clear that they have 
ten days after the record is filed to make their motion 
for a new trial, &c., after the expiration ot which time, and 
not before, the judgment stands as the judgment of the 
Circuit Court for execution, &c. By section four, if a mo- 
tion is made fora new trial, rehearing, &c., and is denied, 
“the referee shall file all the papers used on such motion 
together with his decision in writing with the clerk, and 
such decision and judgment or decree shall be entered in 
the minutes of the court, and stand as the judgment or de- 
cree of. the court as in other cases.” The effect of this sec- 
tion is that when a motion is made for a new trial the find- 
ing of the referee is subject to be set aside by him and un- 
til the motion is decided and the decision filed it does not 
become final, “ and stand as the judgment or decree of the 
court ” for execution. 

The sixth section provides that the motion for a new trial 
must be brought to a hearing before the referee within ten 
days after motion filed, upon due notice to the opposing 
party. The notice was given that the motion would be 
heard before the referee for a new trial at a day within ten 
days from the date of filing the motion. No other day is 
mentioned as the time of the hearing and though the day 
of the actual appearance of the parties befpre the referee is 
not stated, the referee considered the motion, no objection 
thereto being made, and he afterwards decided it, filing his 
decision on the 27th day of March, 1882, after the expira- 
tion of ten days. The law does not require the decision to 
be made within the ten days. This decision of the motion 
refusing a new trial, gave finality to the judgment and fixes 
the time when the thirty days limited for taking an appeal 
begins to run. We are well satisfied that this is the proper 
construction of the statute. To hold that the appeal must 
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be taken within thirty days from the filing of the referee’s 
report would produce the anomaly of an appeal pending 
in this court which suspends the jurisdiction of the Circuit 
Court or the referee, and a motion for a new trial pending 
at the same moment before the latter tribunal which it 
would have no power to decide. The Legislature intended 
no such absurdity. 

The appeal having been taken within thirty days after 
the judgment became final, the motion to dismiss is denied. 

At the present term the case was tried upon its merits. 

The facts of the case are stated in the following opinion. 


John G. Reardon for Appellant. 
S. D. McConnell for Appellee. 


Tue CuiEF-JusTICcE delivered the opinion of the court: 

This was an action of ejectment commenced by Mathews, 
appellee, against the appellant, tried before a referee, who 
gave judgment in favor of the plaintiff, and after denying 
a motion for a new trial the defendant appealed. The suit 
was brought to recover the southwest quarter of the south- 
east quarter of section twenty-eight, T. 12 S., R. 21 east, 
in Marion county. 

It is agreed that the title was formerly vested in Paul 
McCormick as patentee of the United States. 

The plaintiff offered in evidence a deed executed by Paul 
McCormick to Abner H. McCormick, dated February 2, 
1858, proved for record December 12, 1878. 

Defendant’s counsel objected to the introduction of this 
deed on the ground that it was not shown that Abner Mc- 
Cormick was ever in possession of the land, and further 
that the deed was not proven or recorded for over twenty 
years after its execution. 

The referee overruled the objection and admitted the 
deed in evidence, to which ruling defendant excepted. 
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The ruling was correct. A deed of conveyance is effectual 
except as against creditors and purchasers without notice 
when signed and sealed in presence of two subscribing wit- 
nesses and delivered, whether recorded or not; and such 
deed is valid as between parties and privies though neither 
party be in actual possession. 

Plaintiff next introduced a deed executed by the clerk 
of Marion county, by his deputy, to 8. K. Reddick, dated 
July 3, 1873, for unpaid taxes. 

This deed was objected to by defendant, because it was 
not properly executed, the deputy clerk being one of the 
witnesses to the deed executed by himself. The referee 
properly rejected this deed for the reason stated. Another 
reason might have been added, and that is that the land in 
controversy is not included in it. It conveys the W. half 
of the S. W. quarter of section 28, and not the W. half of 
the 8. E. quarter. This tax deed therefore does not convey 
the land sued for. 

Plaintiff next introduced a deed of 8. K. Reddick and 
. her husband, 8. C. Reddick, conveying to plaintiff, with 
other lands, tlre west half of the southeast quarter of see- 
tion twenty-eight, dated February 3, 1875, filed for record 
March 4, 1875. 

It was further proved that Mrs. Reddick was a daughter 
of Abner H. McCormick. The defendant objected to the 
introduction of this deed on the grounds: 1, that there was 
no proof of possession by Mrs. Reddick ; 2, because neither 
she nor Mathews have been in possession within seven 
years before the suit ; 3, because the pretended title is de 
rived through the defective tax deed. The referee over- 
ruled the objection and received the deed in evidence, and 
the defendant excepted. 

As to this deed there appears no valid objection to it as 
a link of title. Plaintiff insists that Mrs. Reddick’s title 
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is derived by descent from her father, she being an heir at 
law of Abner H. McCormick, the grantee of Paul McCor- 
mick. It is not shown that she is the sole heir at law or 
whether Abner H. McCormick died testate or intestate. 
No will being shown, the presumption is natural that he 
died intestate, and the legal title descended to his heirs at 
law. As one of the heirs, or as sole heir, according to the 
facts, she had a legal title toa part or the whole of this 
land. The proof thus far does not show what other heirs 
may be entitled to inherit. Her legal title was conveyed 
by the deed, subject to the claims of creditors of Abner, if 
any there were, yet unpaid. 

An attempt was made to show that the land had been 
actually occupied by Abner and by Mrs. Reddick and by 
Mathews, but the proof failed in that respect. 

Assuming that Mrs. Reddick was the sole heir of Abner, 
it thus appeared that Mathews had a legal title when he 
rested his case. 

The defendant introduced a deed executed by T. C. Ellis, 
executor, &c., of Paul McCormick, deceased, to Richard A.. 
Stewart, dated 21st December, 1874, conveying with other 
lands, “ the south quarter of the southeast quarter of Sec. 
28, T. 12, R. 21, in Marion county.” 

This deed was objected to by plaintiff's attorney on the 
ground that it does not cover the land in controversy ; that 
it does not show the authority of the executor to sell ; that 
the title has been shown to be out of Paul McCormick long 
before; and that the deed is not executed by J. Roberts, 
the other executor. 

The referee decided that this deed does not describe the 
land in question and is void as to this land, for uncertainty. 
This deed, however, is endorsed by the referee as having 
been “read in evidence.” 

Defendant next introduced an attested copy of the pro- 
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bate of the last will and testament of Paul McCormick, 
deceased, dated March 7, 1871, with letters testamentary, 
issued to Thomas C. Ellis as sole executor thereof, dated 
December 21, 1873. By the will it appears that Thomas 
C. Ellis and John Roberts were appointed executors. The 
probate record states that John Roberts refused to act as 
executor and letters were issued to Ellis alone. 

The will authorizes the executors to sell at public or pri- 
vate sale “all my lands on Orange Lake, in Marion county, 
Florida, known as the McCormick plantation.” 

Objections were made by plaintiff to the introduction of 
the will and letters testamentary, on the grounds: 1, that 
the will is not proved by either of the attesting witnesses ; 
and 2, that the will limits the power of the executors to 
sell the lands known as the “ Paul McCormick plantation,” 
on Orange Lake, and that there is positive proof by Mr. 
Mathews’ testimony that the land in controversy was not 
part of these lands. 

The referee admitted the letters testamentary and the 
will to show the power of the executor under it, leaving to 
the defendant to subsequently identify the land in question 
as part of the land embraced in the power. 

Mathews’ testimony on the subject of identity is as fol- 
lows: “The land in controversy is situated in Marion 
county, Florida, south of Orange Lake. This land was 
not known as belonging to the Orange Lake plantation of 
Paul McCormick. This tract of land is situated about a 
mile from Mrs. Stewart’s house where she now lives. I 
think it adjoins Mrs. Stewart’s. Paul McCormick’s execu- 
tor had not sold this tract of land when I bought it. It is 
not conveyed in the first deed of Thos. Ellis to Stewart.” 

George W. Wilson testified: “I know the land in dis- 
pute. It adjoins the other lands bought by Col. Stewart of 
McCormick’s executor. It lies about half a mile from my 
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mother, Mrs. Stewart’s house, and about one mile from the 
lake. During his life time Col. Stewart fenced this land 
and exercised ownership. My mother, Mrs. Stewart, has 
been in possession of this land since Col. Stewart’s death.” 
The referee refused to permit this witness to answer the 
question put by defendant’s counsel, whether he knew 
that this piece of land is attached to and belongs to the 
McCormick plantation which Col. R. A. Stewart bought 
from T. C. Ellis, executor of Paul McCormick? This ques- 
tion was excluded on the ground that the proper way to 
show whether the land was a part of the McCormick plan- 
tation, was to prove “the number or other legal descrip- 
tion.” 

The question ought to have been allowed. Mathews had 
testified that “ this land was not known as belonging to the 
Orange Lake plantation of Paul McCormick.” Other wit- 
nesses should be allowed to testify as to the same matter. 
Indeed, it appears from Mathews’ testimony and from Wil- 
son’s that the McCormick plantation where he resided bor- 
dered on Orange Lake and the land in question was not in 
any way separate from, but lay adjoining other lands of the 
McCormick plantation on Orange Lake. A nat: val pre- 
sumption would be that it was a part of a compact body 
of land composing the plantation, unless it appeared to be 
occupied adversely by other parties. 

The deed of Ellis, executor, to R. A. Stewart, in connec- 
tion with the will and letters testamentary, ought to have 
been (if they were not) both admitted, because the will 
having been admitted to probate and the decree of the Pro- 
bate Judge standing unreversed, (however irregular the 
proceedings as to the method of proving the will) it cannot 
be ignored in a collateral proceeding, the Probate Court 
having full jurisdiction of the matter. The deed includes 
apart of the land at least. The “south quarter of the 
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southeast quarter of section 28” embraces half of the south- 
west quarter of the southeast quarter of the section ; being 
half of the land sued for, and it appears from the evidence 
to have been a part of the compact body of land known as 
the McCormick plantation, on Orange lake, mentioned in 
the will, which authorized the executors to sell. John 
Roberts having, as appears by the Probate Court, retused to 
qualify, the letters so far as appears here, were properly 
issued to Ellis as sole executor. Williams on Executors, 6 
Am. Ed., Vol. 1, p. 316, et seg. 

An assessment roll was introduced but proves nothing 
affecting the rights of the parties. 

The defendant introduced another deed executed by Thos. 
C. Ellis, executor, &c., of Paul McCormick, dated October 
5, 1875, conveying the S. W. quarter of the S. E. quarter of 
section 28, (the land sued for) with other lands described 
also in the deed ot December 21, 1874, to R. A. Stewart, 
the same grantee. The same objections were made to this 
deed as to the deed of 1874, and the objections were over- 
ruled and the deed received in evidence. We discover nv 
valid objection to this deed to show that the residue of the 
S. W. quarter of S. E. quarter, section 28, which had not be- 
fore been conveyed to him passed to R. A. Stewart. 

Defendant next introduced a deed of R. A. Stewart to 
C. W. Keep, dated December 22, 1874, conveying the south 
quarter of the S. E. quarter of section 28. This deed was 
objected to because there was no description of the land in 
controversy, and because no title was shown in Stewart. 
The referee “sustained the first objection,” and defendant 
excepted. It appears, however, that the deed in the rec- 
ord is endorsed, “ read in evidence,” and this is signed by 
the referee. 

If the deed was rejected it was error. The deed cer- 
tainly described one-half the land in question, and as part 
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of the chain of title to the half it should not have been re- 
jected. 

Defendant then offered a deed trom C. W. Keep and wife 
to Sarah A. Stewart, the defendant, dated October 6, 1875, 
conveying among other lands the southeast quarter of sec- 
tion 28. This was objected to by plaintiff on the ground 
that no title was shown in Keep, and further, that the deed 
was not legally probated, the same being acknowledged in 
Marion county before a J. P. of Alachua county. The ob- 
jection was sustained, the deed rejected and exception 
taken. 

This ruling was error. 1. Both parties claim from Paul 
McCormick. His executor conveyed to Stewart, Stewart 
conveyed to Keep and Keep conveyed to this defendant at 
least one-half ot the premises. 2. Whether the deed was 
legally proved or acknowledged for record or not, the deed 
of Keep to Mrs. Stewart was good as between them. 
Whether the title thus conveyed was a better title than 
that of the plaintiff depends upon the whole case made by 
the contending parties. All competent evidence ot title 
offered by either party should be considered, whether as to 
the whole or as to a moiety of the land, in order to find 
what title either party has and whose right is superior. 

Mathews and Thrasher testified to certain conversations 
with Ellis relating to the second deed made by him as exec- 
utor to Stewart, and the reasons for making it, &.; but 
this testimony was mere heresay, and of no value to affect 
the rights of these parties. Ellis was examined as a wit- 
ness, and was not inquired of as to the matters testified of 
by Mathews and Thrasher. 

The rights of the respective parties as they appear in the 
record may be stated as follows: Paul McCormick had 
title in 1858 to the land in controversy, and conveyed it by 
deed to Abner H. McCormick, by deed not recorded until 
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December 14, 1878. There is no evidence that Abner was 
ever in the actual occupation of it. 

Sarah K. Reddick and her husband conveyed it to plain- 
tiff, Mathews, February 3, 1875, by deed, recorded March 
4, 1875. Sarah K. Reddick is the daughter of Abner H. 
McCormick, but whether she is the sole heir is not shown. 
But assuming that she is the sole heir, she conveyed the 
land to plaintiff, and thus plaintiff’s title is made out, and 
he is entitled to recover unless this title is overcome by 
the proofs of the defendant offered at the trial. 

Paul McCormick’s executor sold and conveyed Decernmber 
21, 1874, to R. A. Stewart by deed, executed under a power 
contained in the will, the south half of this property. 
This deed was proved for record before the clerk of Marion 
county December 21, 1874, and filed for record on the same 
day. 

R. A. Stewart conveyed the same south half of this prop- 
erty by deed dated December 22, 1874, recorded March 3, 
1875, to C. W. Keep. 

C. W. Keep conveyed to 8S. A. Stewart, defendant, by 
deed dated October 6, 1875, the southeast quarter of section 
28. This includes the same south half of the property in 
question. (It does not appear that more than the said 
south half had been conveyed to Keep, and therefore no 
more was lawfully conveyed to Mrs. Stewart by his deed.) 

The second deed by Ellis, executor, &c., of Paul McCor- 
mick, conveyed to R. A. Stewart October 5, 1875, the S. W. 
quarter of the S. E. quarter of section 28, T. 12, R. 21, in 
Marion county. This covers the entire land in contro- 
versy. 

The testimony shows that R. A. Stewart went into act- 
ual possession of all the land in controversy conveyed by 
this deed, at the date of the first deed to him by the exec- 
utor, December, 1874, and his widow, the defendant, is still 
in possession. 
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The deed of Paul McCormick to Abner McCormick was 
not recorded until December 14, 1878, long after both the 
deeds of McCormick’s executor to R. A. Stewart were exe- 
cuted, and Stewart went into possession. There is no testi- 
mony whatever that any one had actual possession of the 
land in question up to the time Stewart purchased. There 
is no testimony that R. A. Stewart had any notice of the 
conveyance by Paul to Abner H. McCormick, actual or 
constructive; nor that the purchase was not made in good 
faith and for a valuable consideration. 

The act of November 15, 1828, declares that no convey- 
ance of real property shall be good or effectual in law or 
in equity against creditors or subsequent purchasers for a 
valuable consideration and without notice, unless the same 
shall be recorded. 

Upon the case presented, including the conveyances 
offered and rejected but which should have been considered, 
the title deeds exhibited by the defendant had transferred 
the legal title to the whole of the land sued for to Richard 
A. Stewart as a purchaser for a valuable consideration, long 
before the record of the deed to Abner H. McCormick, and 
before Stewart had any actual or constructive notice of Ab- 
ner’s interest or the interest of his heirs. R. A. Stewart 
conveyed one-half the property to Keep, and Keep con- 
veyed the same one-half to Mrs. Stewart, the defendant, all 
before the recording of the deed from Paul to Abner H. 
McCormick. 

As the case here stands, therefore, Mrs. Stewart has title 
to the south half of the land in controversy, and it is not 
apparent what title the plaintiff has to any portion of it. 

In the examination and consideration of this case we 
have not had recourse to the “ bill of exceptions” in the 
record, deeeming it doubtful whether it was presented to 
the referee and signed by him in due time, but we have 
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considered the record duly made and filed by the referee, 
which contains all the evidence, exceptions and proceedings 
in the case and is properly before the court as the record of 
the trial. Const. Art. VI, S. 17. 

The judgment is reversed and a new trial ordered. 

A petition for a rehearing filed by appellee was denied. 








A. V. Caro vs. THE Prensacota City CoMPANY ET. AL. 


1. Where the right to the possession of and the title to land is established 
by an action at law after vexatious and continued litigation a 
court of equity has jurisdiction to declare the right and to pro- 
tect it by a perpetual injunction ; and threatened irreparable in- 
jury is not a necessary element of the equity. 

2. Where there is a peculiar state of property in that it is a large tract 
of land adjoining a growing city and there are a large number of 
persons claiming possession and title from the same source as 
against one or more persons claiming title from the same source, 
equity will interfere in behalf of those in possession to declare 
the right and will enforce it by a perpetual injunction. This 
without the prior establishment of the right at law and without 
proof of threatened irreparable injury. 

3. To the extent that there is an actual occupation of land, their pos- 
session as a fact whether rightful or wrongful is fixed. Where, 
however, there is no actual occupancy or such possession as the 
law determines to be adverse, the law casts the possession with 
the legal title. . 

4. Although a temporary injunction may be erroneously awarded upon 
the bill yet if it is permitted to stand until the hearing, it will 
then be sustained to the extent equity appears and upon appeal 
the decree will be affirmed to that extent without regard to the 
preliminary injunction. 


5. A suit cannot be instituted against the agent of a person, the service 


be perfected upon the agent alone, and a decree be made binding 
upon the principal. 
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6. Where the bill and evidence discloses that there are persons, not 
made parties, claiming rights in the property, they cannot be 
bound by the decree, no matter what may be the allegations of 
the bill or the evidence as to the nature of their claims. 


7. The presumption is that the grantee in a deed or other conveyance 
of property had the capacity to acquire property, and where a 
defendant alleges in his answer as matter of defense that such 
capacity was wanting, the burden of proof is upon him to show it. 


8. While the rule as to making up a transcript of the record requires 
the Clerk of the Circuit Court not to copy therein any paper as used 
in evidence upon the hearing unless so noted by the Judge, still, 
the paper, if so used, becomes ipso facto a part of the record, and 
whereupon certiorari such paper is returned to this court en- 
dorsed as used in evidence by the Judge, such endorsement being 
made subsequent to the hearing, the paper will be considered. 
A violation of such rule cannot result either in an affirmance or 
reversal of a decree if it appears that the paper was in fact used. 
The failure of the party offering the paper in evidence to obtain 
such action by the Judge may be visited by an infliction of costs. 


Appeal from the Circuit Court for Escambia county. 

The case is thus: 

The bill is brought by a corporation known as the Pen- 
sacola City Company in behalf of itself and those claiming 
title under it by purchase and conveyance, some of whom 
are named, against A. V. Caro, “claiming to be an heir of 
Gabriel Rivas and agent for other heirs.” Plaintiff alleges 
that about the year 1806 Gabriel Rivas became possessed 
in fee of a grant from the Spanish Crown of a tract of land 
in the vicinity of Pensacola known as the Chabeau tract 
and containing about 300 arpents; that said Rivas about 
the year 1808 died, seised and possessed of said tract; that 
after his death upon the petition of his temporary execu- 
tor, Eugenio Antonio Sierra, the land was sold at public 
outcry under an order of the Spanish tribunal, and that it 
was purchased by Gregorio Caro, and that by subsequent 
mesne conveyances the said tract was acquired by the Pen- 
sacola City Company, then a joint stock association, under 
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deed dated the 13th of January, A. D. 1837; that said 
company entered into possession and laid the land off into 
lots and has sold a part of said lots to others, some of whom 
are named as co-plaintifts ; that these persons are still the 
owners of said lots; that in 1870 the said Pensacola City 
Company was incorporated and “ the said joint stock com- 
pany, by their trustees, conveyed the said tract of land, to- 
gether with other tracts of land, except what had been by 
them sold, to the incorporated company and a map of the 
property was then made; that said company has sold over 
1,000 lots of the land and except so far as it has been con- 
veyed to others the said company have paid all taxes due 
thereon and that no taxes have been paid by the defendants ; 
that about the year 1872 certain parties claiming to be the 
heirs of Gabriel Rivas, not being able to find the record of 
the sale and conveyance of the said tract of land by Ga- 
briel Rivas or his representatives, instituted an action of 
ejectment against C. M. Hooper, a tenant of the Pensacola 
City Company ; that soon thereafter the record of the sale 
and conveyance of said land by the executor of Rivas was 
found among the Spanish Archives in the custody of the 
keeper of the same; that upon this discovery the attorney 
who instituted the suit promptly withdrew trom the case, 
but the defendant, A. V. Caro, and others claiming to be 
the heirs of Rivas, employed an attorney who continued to 
prosecute the action; thata trial of this action was avoided 
and continuances from term to term obtained and that when 
the parties were no longer able to obtain continuances non- 
suits were taken and new actions instituted, there having 
been no less than three actions brought by their agent, the 
defendant, for the same premises ; that there have been two 
jury trials between the same parties for the same premises, 
first at the March Term of the United States Circuit Court 
at Pensacola in 1877, when after the close of the testimony 
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on the part of the plaintiff and defendant a non-suit was 
taken by the plaintiff, and on the second trial at March 
Term of the same court in 1879 the jury found for the de- 
fendant and that in both of said trials the title of the heirs 
of Rivas was fully disclosed and ruled on; that said Caro 
under his pretended claim has made a large number of sales 
of certain parcels of said tract and continues to make sales 
and leases when in his power to do so to the great injury 
of your orators and those claiming under them, involving 
the necessity for a great multiplicity of actions to dispos- 
sess the parties so put into possession. 

Plaintiffs then allege great depreciation in the value of 
the land by cutting timber and shade trees by the tenants 
of Caro, and also that a cloud is cast upon the title of plain- 
tiffs by the persistent assertion of title by defendant; that 
among other acts done upon the premises, defendant and 
those claiming under him have made a burial ground on 
the land and have fenced and closed many of the streets 
laid out through said property by plaintiffs; that in the 
year 187- plaintiffs instituted an action of ejectment in the 
Circuit Court of Escambia county against the defendant 
and others for the recovery of a portion of the tract of land, 
which, action has been continued from term to term to the 
present time on the application of defendant and against 
the earnest objections of plaintiffs. 

Plaintiffs then allege insolvency of defendant and pray 
that defendant may be perpetually enjoined from further 
interference with the said lands, from leasing, selling, rent- 
ing or enclosing any portion of the same, from putting any 
more parties in possession of the same, from committing 
further waste, from collecting rents or purchase money for 
said lands, or for wood cut on the same, from giving ac- 
quittances or discharges for the same, and that defendant 
be required to pay to plaintiffs all such sums of money as 
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he has heretofore collected for rents and leases of said lands 
or from sales of wood and timber. 

A temporary injunction corresponding to the perpetual 
injunction prayed for was granted, the chancellor requiring 
the complainants to “ give bond in the sum of five hundred 
dollars.” 

The complainants, the Pensacola City Company, Walter 
Tate and W. H. Davidson, gave such bond. After appear- 
ance by defendant and default, the bill was taken as con- 
fessed, and a decree passed making the injunction perpetual. 
These proceedings were subsequently set aside. A. V. Caro 
for himself alone filed his answer. He admits the owner- 
ship of the tract by Rivas at his death; denies that any 
sale under the Spanish tribunal was made, but admits that 
a sale was had upon the petition of some persons not known 
and that Gregorio Caro was the highest bidder. He affirms 
that under the laws of Spain a sale to a minor was void 
and that Caro was then a minor. He denies that the Pen- 
sacola City Company acquired title as alleged in the bill, 
and states that according to his best information said com- 
pany never entered into possession of said land. He affirms 
that he was not aware that said land had been laid off into 
streets and lots, or that there was a sale by a joint stock 
company of any lots, and denies that purchasers at the sale 
alleged entered into possession of the lots alleged to have 
been sold tothem. He alleges that he knows nothing of any 
act incorporating the Pensacola City Company, or of any 
conveyance by the trustees of the joint stock company 
of the land to the said incorporated company or of 
the change of maps stated in the bill or of the sale 
of lots mentioned in the bill, and denies that the pur- 
chasers of said lots have valid titles to the same. He 
alleges further that he knows nothing of the alleged 
payment of taxes by complainant. He admits that “ the 
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Caro heirs instituted an action of ejectment against C. M. 
Hooper for a small number of arpents on said Rivas tract, 
and alleges that the attorney he employed to prosecute the 
suit faithlessly abandoned it, and affirms that neither 
he nor the other Caro heirs abandoned their claims to the 
Rivas tract, and denies that they have sought delay in the 
management of this suit. He admits that he has made a 
smal] number of sales of small parcels of land, and that he 
has made many leases of small parcels of land. He denies 
that the value of the land has been depreciated by his ten- 
ants cutting timber, affirming that they have cut down 
nothing but bushes and “ diminutive trees.” He admits 
that he has used wood growing on said land as fuel for 
domestic use, and that he has sold small quantities of 
wood, keeping no account of the sales. He denies that 
either he or those he has settled upon said tract of land 
have made a burial ground or cemetery, and alleges that 
many years before he knew said tract of land persons not 
known to him used a small portion of it for burying the 
dead, and that this was done without his consent or knowl- 
edge. He then affirms that by the proceedings of com- 
plainant and others he “ is prohibited from the reasonable 
use of land of which he has been in possession for nine 
years under what he verily believes to be a fair and valid 
title as one of the heirs of Gabriel Rivas.” 

After replication and testimony upon the part of the 
plaintiff, the defendant producing no proof, a final decree 
granting the perpetual injunction was passsed. From this 
decree this appeal is prosecuted. 

The first ground upon which a reversal is sought is be- 
cause the bill is devoid of equity. 


R. H. Fries and J. D. Thompson for Appellant. 


C. C. ¢ J. E. Yonge for Appellees. 
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Mr. Justice Westcott delivered the opinion of the 
court: 


The plaintiff, the Pensacola City Company and their 
co-plaintiffs to a large number, claiming title to and pos- 
session of a tract of land lying near Pensacola, through a 
common source, such title originating in the early part of 
this century, seek to enjoin the defendant from interference 
with their rights of ownership thereto, there having been 
a trial of the right at law, and judicial proceedings extend- 
ing over a period of over six years, which resulted in the 
establishment of the title of the plaintiffs against the de- 
fendant, Caro, who is alleged to be insolvent. Caro claims 
as one of the heirs of Rivas, and the title of Rivas is the 
common source of plaintiffs’ claim. This in this aspect, 
therefore, is a bill of peace to quiet the right of the plain- 
tiffs which has been established at law after persistent and 
continued litigation instituted by Caro, who it is alleged is 
insolvent. Story’s Eq. Jur., §354; Trustees of Louisville 
vs. Gray, 1 Litt., 148; Trustees of Huntington vs. Nicoll, 
1 John. Chy., 166; 3 John., 581, 592. Another object from 
which arises a distinct equity is to prevent a multiplicity 
ot actions. Caro claims a similar right as against the com- 
pany and each one of its vendees. All claim through Ri- 
vas as the primary source of title, and it would take a large 
number of actions at law to determine the rights of the par- 
ties depending upon the same questions. In Alexander vs. 
Pendleton, 8 Cranch, 468, Judge Marshall, speaking of a 
somewhat similar case, says: The situation of the land ad- 
joining a growing city, the number of persons who are con- 
sequently interested in the settlement of the question, and 
the numerous titles which depend on it, give it peculiar 
claims to the attention of the court. The simple reading 
of the pleadings here discloses that this is a case surrounded 
by these “ peculiar claims” to a great degree. The case be- 
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fore Judge Marshall was an application to restrain a person 
trom the assertion of title in the ordinary course of judicial 
proceedings. In the case of Nicoll vs. The Trustees, &c., 
of the Town of Huntington, 1 John. Chy., 166, Chancellor 
Kent holds “‘ that the peculiar state of property and the op- 
pressive nature of the litigations at law as to the title 
affords a proper ground for equitable jurisdiction. And 
the party may either come into equity first to have his title 
tried at law under its superintendence, or he may have the 
title established at law before he comes to this court, and 
where the title is once established to the satisfaction of the 
court, either upon its own view of the testimony or by ver- 
dict on one or more issues awarded at its discretion, it will 
declare in whom the right exists by a decree, and protect 
that right by a perpetual injunction. Now the bill here 
alleges that a suit was instituted by defendant against one 
ot its tenants in 1872 when a link in its chain of title was 
missing ; that it was subsequently supplied ; that defend- 
ant avoided a trial, obtaining continuances from term to 
term upon various pretexts, and when no longer able to pro- 
cure continuances, taking non-suits and instituting new ac- 
tions, there having been no less than three actions brought 
for the same premises; that there have been two jury trials 
between the same parties for the same premises, the first in 
March Term, 1877, when after the close of the testimony a 
non-suit was taken by the plaintiff; the second at the 
March Term, 1879, at which the jury found for the defend- 
ant, and that in both of these trials the title of the heirs of 
Rivas was fully disclosed and ruled on. Plaintiffs allege 
also that notwithstanding the trial of the title and these 
proceedings the defendant continues to make leases and 
sales of portions of the Rivas tract which it and its vendees 
own, and that defendant and his tenants are cutting down 
shade trees and timber. 
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Now these circumstances, coupled with the peculiar situ- 
ation of the property as to ownership and locality, certainly 
should call into active exercise the protective and conserva- 
tive powers of a court of equity. As to the matter of cloud 
upon title we perceive none to remove. Caro is alleged to 
persistently deny it, but slander of title is not a cloud upon 
it, and cannot be enjoined as such. Davidson vs. Seegar, 
15 Fla., 679. 

The next matter alleged as a ground fora reversal of the 
decree by the appellant which we examine is because the 
bill is not sustained by legal evidence. 

It is objected that the Chancellor did not endorse on cer- 
tain papers the fact that they were read in evidence at the 
hearing of the case. Rule 94 Chancery Rules in directing 
the clerk as to the manner of making up a record of _a de- 
cree appealed from requires that he shall not copy into the 
record any paper as used in evidence upon the hearing un- 
less the same shall have been noted by the Judge as read 
or rejected in evidence. In this case the Judge omitted to 
so note some of the papers used in evidence, and the clerk 
very properly for this reason omitted to insert them. At 
the instance of the respondent a certiorari was awarded and 
these papers were brought to this court. Upon them now 
appears an endorsement of the Judge to the effect that they 
were read in evidence, but he neglected to note the fact at 
the time. The failure to make such note did not cause the 
papers to cease to be a part of the record. If they were 
used or rejected at the hearing they became ipso facto a part 
of the record. It is the fact of use upon the hearing, not 
noting, that makes them a part of the record, and while 
the clerk may very properly omit them when not noted 
this court will, upon certiorari, bring them up for inspec- 
tion, and if it is satisfied that they were read or rejected 
will decide the case in that view, and the subsequent cer- 
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tificate or statement of the Judge that they were used will 
be accepted as sufficient evidence of that fact. The rule 
itself prescribes no such penalty for the failure of the Judge 
to make such note, and when the truth can be ascertained 
such failure cannot be permitted to operate to the prejudice 
of either party, appellant or respondent, to such extent as 
to justity either an affirmance or reversal. Some penalty 
by the infliction of costs or other method may be visited, 
if deemed proper, upon the party neglecting to procure at 
the hands of the Judge the action required, but nothing 
more. 

It is further objected that plaintift’s title is not sustained 
by the evidence. We do not propose to go into a detailed 
statement of the many conveyances and their contents em- 
braced in the evidence. The chain of title from the sale of 
300 arpents of land by those representing the estate of Ga- 
briel Rivas to Gregorio Caro, from him to Fitzsimmons 
Smyth and Chabeau, and from them through their vendees 
by sales under execution and direct conveyances, is com- 
plete. The title is traced to Gregory and Chase through 
these sales, and from them it is traced through the joint 
stock association to its vendees and to the Pensacola City 
Company and its vendees. 

In reply to this evidence of title defendant introduces no 
proof. In his answer he affirms that under the Spanish 
law controlling the transfer of rights to land a minor could 
not acquire land, and that Gregorio Caro was a minor. 
Whatever effect such facts might have had upon the title 
he has failed to prove anything in this connection. The 
conveyance and proceedings under which the title passed 
not disclosing minority it devolved upon him to prove it 
as matter of defence, besides the testimony here of a wit- 
ness who knew Caro, is to the effect that he was about 
twenty-five years of age when he made the purchase, and 
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while this may not be the highest evidence of a man’s age 
still it was not objected to, and in the absence of any excep- 
tion and of better evidence it could have been properly 
acted upon if necessary. 

The title of plaintiff, the Pensacola City Company, its 
vendee, and the vendees of the joint stock association, is 
established against Caro, so far-as the paper title is con- 
cerned, by this testimony, and the suit at law established 
the title to the tract not to be in Caro, as it appears from 
the pleadings and proofs that this matter was involved in 
the issue. 

The defendant alleges that he has been in possession of 
some of this land for nine years. This is matter of defence. 
He has offered not a particle of proof of it, and it devolved 
upon him todo soif his possession was of such character as 
to bar the action of plaintiff. Wade vs. Doyle, 17 Fla., 528. 
That he was an heir of Rivas even is not established by any 
proof, and if it was admitted the evidence here shows that 
the title had passed from the estate of Rivas, and defend- 
ant was required to show a title as against those deriving 
title from that source. The plaintiffs have placed in this 
record evidence of legal title, the defendant has shown 
none. On the contrary, the legal title he claims is shown 
not to exist in him. To the extent that there is an actual 
occupation there as a matter of course possession as a fact, 
whether rightful or wrongful, is fixed. Where, however, 
there is no actual occupancy or such possession as the law 
determines to be adverse the law casts the possession with 
the legal title, (Hogans vs. Carruth, 19 Fla.) and where 
there is actual possession, whether it is rightful or wrong- 
ful and of such character as bars the remedy of the party 
having the prior title, depends upon its duration and char- 
acter. In this case the legal title having been shown to be 
in the plaintiffs they have the possession as against all con- 
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cerned in this suit except those who are in actual possession 
or occupancy, or whose possession has ripened into a legal 
title by virtue of the fact that its character and duration 
constitute it a bar to the plaintiffs’ right of action and 
those in adverse possession. 

The bill and evidence discloses here that there are persons 
other than Caro who claim interests in the property. They 
are alleged to be vendees and lessees of the heirs of Rivas 
but they are not parties, are not named and may claim in- 
dependent ownerships. They are not controlled by this de- 
cree except so far as they may be affected through its op- 
eration. upon Caro by prohibiting him from collecting rents, 
&e. 

As to the rights and remedies, equitable or legal, of the 
plaintiffs against these persons we say nothing except that 
they are not directly bound by this decree. Nor do we see 
how the rights of the heirs of Rivas other than the present 
defendant can be affected by this proceeding to which they 
are not parties, and in which not even their names appear. 
A suit cannot be instituted against the agent of a party, 
the service perfected upon the agent alone, and a decree 
made binding upon the principal. 

To this extent the final decree here should be modified. 

The appellant objects to the granting of the temporary 
injunction because no bond was given and because the par- 
ticular title of plaintiffs was not set up in the bill or its 
exhibits. It is too late now to raise these questions. Where 
the appeal is taken from the final decree awarding a per- 
petual injunction upon the merits and that decree is sus- 
tained, any error in granting the interlocutory injunction 
of the character named is not good ground for a reversal 
of the final decree. To the extent that it is sustained by 
what was before the Circuit Court at the hearing, it must 
be affirmed here. The rule is that although the writ may 
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have been improperly granted in the first instance, yet if it 
is permitted to stand until the hearing it will then be con- 
tinued to the extent equity appears. 

The other grounds upon which a reversal of the decree 
is here sought, are that “ it is not proved that irreparable 
injury will result nor how a multiplicity of suits can arise.” 
This is nota bill to restrain a simple trespass or other act 
where threatened irreparable injury is necessary to equita- 
ble interference. 

As to the matter of the multiplicity of suits it sufficiently 
appears that there are a large number of persons having a 
common right against one claiming a like right against 
them and other circumstances which we need not again 
mention. What we have before said in this aspect of the 
case it is unnecessary to repeat here. 

To the extent that the final decree purports to attect the 
rights of the heirs of Rivas other than Caro, the defend- 
ant, it is reversed. It all other respects it is affirmed. The 
costs of the certiorari and the the copying of the papers at- 
tending it will be taxed against the respondents in this 
court, and all other costs will be equally divided between 
the parties. 








JONAH WoopBerry, Executor or A. W. Hinson, APPEL- 
LANT, VS. JOHN P. MaTHERSON, Executor oF Mary Hin- 
son, APPELLEE. 


1. When the wife survives the husband, and becomes entitled to dower 
in his real and personal estate, but dies before it is allotted and 
set apart to her, her personal representative can sustain an action 

against the personal representative of the husband, to have the 

dower in such deceased husband’s personal estate set apart to 
him. 
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9. Dower, in its technical and popular acceptation, refers exclusively 
to real estate, and according to Blackstone, ‘‘has reference to 
that portion of the lands or tenements of a man, which his widow 
enjoys during her life, after the death of her husband.’’ In this 
State, however, it has a broader signification by statute, includ- 
ing her interest, not only in the realty, but also in the personalty 
of her deceased husband. (Laws, 1828, 1888,) 10 Fla., 258. 

3. The right of dower in the husband’s real estate contemplates that 
one-third of such estate, of which he died seised and possessed, 
&c., should be allotted and set off to his widow, such third part 
to inure to her proper use and behoof in and during the term of 
her natural life. The right of dower in the personal property, 
if there be more than one child, contemplates that one-third of 
such personal property shall be set off to such widow as hers 
in ‘‘ fee simple.” 

4, The words ‘‘fee simple,’’ as used in the laws ‘‘ concerning dower,”’ 
denotes an estate of inheritance or an estate without condition 
or restriction. It is an absolute estate in perpetuity. The right 
of the widow to one-third of the personalty as fixed by the law, 
is a vested interest, and cannot be affected or defeated by her 
subsequent death, 


5. When the widow dies entitled to dower in the personal estate of her 
deceased husband, without having the same allotted to her un- 
der the law, such right passes to her personal representative as 
assets of her estate, and may be by such representative re- 
covered. 

Appeal from the Circuit Court for Gadsden county. 
The facts of the case are stated in the opinion. 


Stephens ¢ Love for Appellant. 
John W. Malone for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court : 


On the 20th day of April, 1882, John P. Matherson, as 
executor of the last will and testament of Mary Hinson, de- 
ceased, filed his bill in chancery against Jonah Woodberry 
as executor of the last will and testament of A. W. Hin- 
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son deceased. The bill charges that Mary, who was a 
widow, without children, intermarried with A. W. Hinson, 
a widower, with children by a former wite; that A. W. 
Hinson in his life time made a will, which was not satis- 
factory to the said Mary, his wife; that in November, 1881, 
A. W. Hinson died, seised and possessed of real and per- 
sonal property, moneys and choses in action of considerable 
value, leaving the said Mary, his wife, and two children by 
a former wife, him surviving; that his will was admitted 
to probate and letters testamentary granted to Jonah Wood- 
berry. In January, 1882, Mary, his widow, filed her writ- 
ten dissent to the said will in pursuance of law and her 
election to have and take dower in the real and personal 
estate of hersaid husband ; that said widow was entitled 
to dower in and to about 665 acres of land in Gadsden 
county, and was entitled to one-third share ot the personal 
estate of which her said husband died seised and possessed, 
as well as one year’s provisions for herself and family ; that 
in January, 1882, the said Mary filed her petition in the 
probate court in and for Gadsden county, praying dower in 
the real estate, and that one-third part of the personal es- 
tate be allotted to her and she be put in possession of the 
same; that before any judgment or decree of the said court 
was rendered on such petition, and about the 15th day of 
February, 1882, the said Mary Hinson died, leaving a last 
will and testament, whereupon the proceedings in the pro- 
bate court abated; that in March, 1882, the will of the said 
Mary was admitted to probate and letters testamentary 
were granted to the said John P. Matherson, the plaintiff; 
that the appraisal value of the personal property of A. W. 
Hinson, exclusive of moneys and choses in action, was 
$1,925.35, and of money and choses in action not inven- 
toried of great value, which ought to be discovered, &c.; 
that the third of said property to which the said Mary 
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Hinson was entitled was not set apart and delivered to her 
during her life, nor has it since been set apart or delivered 
to the executor, this plaintiff. The complainant prays that 
the third portion of the personal property, or the value . 
thereof if sold, may by a decree be allotted and set apart 
to him, also for a discovery. 

To this bill the defendant by his counsel demurred upon 
the ground that the said complainant “ has not by his said 
bill made such a case as entitles him in a court of equity to 
any discovery from this defendant, or to any relief against 
him.” 

The Chancellor overruled the demurrer on the 8th day 
of September, A. D. 1882, and the defendant brings the 
case into this court by appeal. 

The petition of appeal assigns for error that the decree 
overruling the demurrer is erroneous in holding that under 
the statutes of this State, in such cases made and provided, 
the widow of A. W. Hinson on his death became entitled 
to one-third part in fee simple of his personal estate, and 
that she had the right to dispose of the same by will or 
otherwise, although the proceedings instituted by her to 
have it set aside and allotted to her were not consummated 
before her death. 

There is no objection to the forum in which this action 
is brought, and the only question presented for adjudica- 
tion is, whether, when the wife survives the husband, and 
becomes entitled to dower in his real and personal estate, 
but dies before it is allotted and set apart to her, her per- 
sonal representative can sustain an action against the per- 
sonal representative of her husband, to have the dower in 
such husband’s personal estate set apart to him. Dower in 
its technical and popular acceptation refers exclusively to 
real estate, and according to Blackstone has reference to 
that portion of the lands or tenements of a man which his 
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widow enjoys during her life, after the death of her hus- 
band. In this State, however, it has a broader significa- 
tion, by statute, including her interest not only in the 
realty but also in the personalty of her deceased husband. 
The act approved November 7, 1828, as well as the act 
amending the same, approved February 8, 1838, are en- 
titled as acts “ concerning dower.” The first of which acts, 
by the first section, provides, “ that when any person shall 
die intestate, or shall make his last will and testament, and 
not therein make any express provision for his wife, by 
giving and devising unto her such part or parcel of real 
and personal estate as shall be fully satisfactory to her, 
such widow may signify her dissent thereto, * * * at 
any time within one year after the probate of such will, 
and then and in that case shall be entitled to dower in the 
following manner, to-wit,” &c. 

The second section of the same act provides, “ that when 
a husband shall die intestate, or shall make his last will and 
testament, and not make provision for his wife as expressed 
in the first section of this act, she shall be entitled to a share 
in the personal estate in the following manner, to-wit: If 
there be no children, or if there be but one child, in that 
case she shall be entitled to one half, but if there be more 
than one child, in that case she shall be entitled to one- 
third part in fee simple, except slaves, in which she shall 
have a life estate, and such claim shall have preference over 
all others.” 

The act of February 8, 1838, amending an act “ concern- 
ing dower,” is as follows: Section 1. Be it enacted, &c., 
“ That in all cases in which the widow of a deceased person 
may be entitled to dower, under the statute of which this is 
an amendment, she shall make her election either of dower 
or of a child’s part, within twelve months after the probate 
of the will or granting letters of administration, or shall 
be confined to her dower.” 
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“ Section 2. That if a widow take dower she shall be en- 
titled only to a life estate in the real property, to return at 
her death to the estate of her deceased husband for distri- 
bution; if she takes a child’s part she shall have in the 
property set apart to her a fee simple estate in the real 
property, and an absolute title to the personal property, 
including slaves, with power to control or dispose of the 
same by will, deed or otherwise.” 

In the case at bar the dissent from the provisions of the 
will was filed in pursuance of the statute and the widow 
elected to have and take dower in the real and personal es- 
tate, her husband having two living children at the time 
of his death by a former wife. This court in the case of 
Smith and Wife vs. Hines, Adm’r, 10 Fla., 258, have deter- 
mined that the widow can take dower under the above cited 
laws in the personal property left by her deceased husband. 
In that case the court says: “A right to dower is an inter- 
est contingent during the life of the husband, but rendered 
absolute by his death. Now, our statute having extended 
dower to personal estate, she has the same inchoate estate in 
personal property that she has in real, excepting in personal 
estate it is not provided that she shall have it in that which 
he had before conveyed, as in lands; but, in the third sec- 
tion, providing the manner of proceeding to have dower 
set apart, it is stated that the sheriff and commissioners 
“shall also at the same time allot and set off to such widow 
her portion of the personal estate of which her husband 
died possessed. From this view it follows that the right of 
dower in persunal property in this State is an inchoate in- 
terest, contingent during the life of the husband, but ren- 
dered absolute by his death. The right is of double con- 
tingency, viz: he may before death sell or give it away, 
and she may not survive him.” Again the court says: 
“The late Court of Appeals, in the case of Ellis and Wife 
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vs. C. Parish, Widow, &c., in giving construction to this 
act, laid down and decided that ‘dower’ means not only 
the common law provisions of a life estate in one-third of 
the real estate, but a/so the other provision secured by that 
act, viz: an interest in slaves and other personal property.” 
In this opinion we concur. Seealso Harrell vs. Harrell and 
others, 8 Fla., 46. 

The right to dower in the husband’s real estate contem- 
plates that one-third part of such real estate of which the 
hasband died seised and possessed, &c., should be allotted 
and set off to the widow, such third part to inure to the 
widow, such third part to inure to her proper use and be- 
hoof in and during the term of her natural life. The right 
of dower in the personal property of the husband, if there 
be more than one child, contemplates that one-third part of 
such personal property as her husband shall have died pos- 
sessed of shall be allotted and set off to such widow, and 
shall “ inure to such widow, her heirs, executors, adminis- 
trators and assigns forever.” 

It is argued by the counsel for the appellant that the 
widow’s right to dower in the personalty is extinguished 
by her death, as no allotment of the lands could be made 
to her, our statute requiring that the personal property 
shall be set off to her, when the allotment of the real estate 
is made. This can hardly be the true interpretation of the 
statute, as it, in Section 2 of the Law of 1828, provides in 
reference to personal estate, “if there be no children, or if 
there be but one child, in that case she shall be entitled to 
one-half, but if there be more than one child in that case she 
shall be entitled to one-third in fee simple.” In Section 2, 
Laws 1838, it is provided that “if she takes a child’s part 
she shall have, in the property set apart to her, a fee simple 
in the real property, and an absolute title to the personal 
property, including slaves, with power to control or dis- 
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of the same by will, deed or otherwise.” In either 
event whether she took by virtue of her right to dower 
under the law of 1828, or whether she took a child’s part 
under the law of 1888, her title to the personal estate be- 
came perfect and absolute upon the death of her husband. 
The word fee simple denotes an estate of inheritance, or an 
estate without condition or restriction. The owner of such 
an estate has the sole power to control and dispose of the 
same, without let or hindrance. _ It is an absolute estate in 
perpetuity, and the largest possible estate a person can 
have. The right of the widow to one-third of the person- 
alty as fixed by the law is a vested interest, and such right 
cannot be affected or defeated by either her subsequent 
marriage or death. If she dies, although the property may 
not have then been reduced to possession, it goes to her per- 
sonal representative as assets of her estate, and may be by 
such representative recovere1. Foster vs. Fairfield, 20 Pick., 
67; Mills vs. Marshall, 8 Ind., 54; Howland vs. Heckscher, 
3 Saund. Ch., 519; Harper vs. Archer, 28 Miss., 212. 
The fact, that by her death, her right of dower in the 
real estate of which her husband died seised and possessed 
is abated, in no way affects her right to her interest in the 
personal property ; and although the law provides that the 
commissioners who allotted and set oft the real estate to 
her (in case the same had been done) should also set oft to 
her her portion of the personal estate, yet, the fact that no 
such allotment was made does not deprive her of her in- 
terest in, or right to such property. 
Section first, of the law of 1828, provides that the widow 
shall be entitled to dower in the following manner, to-wit: 
“One-third part of all the lands, tenements and heredita- 
ments of which her husband died seised and possessed, or 
had before conveyed, whereof said widow had not relin- 
quished her right of dower as heretofore provided for by 
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law, which third part shall be and inure to her proper use 
and behoof in and during the term of her natural life.” 

The second section provides: “ If there be more than one 
child, she shall be entitled to one-third part of the personal 
estate in fee simple.” 

The law of 1838 makes the distinction between the wid- 
ow’s dower and a child’s part. If she elects under that law 
to take a child’s part, “she shall have in the property set 
apart to her a fee simple in the real property and an abso- 
lute title to the personal property.” 

Under the law and the previous decisions of this court, 
holding that the right of dower extends to title in personal 
property, the decree of the chancellor is affirmed. 











Martua J. SmitH, APPELLANT, vs. SAMUEL R. Curtis, 
APPELLEE. 


1. While the act requiring upon an appeal that a true copy of proceed- 
ings of the Cireuit Court shall be filed with the Clerk of the Su- 
preme Court by the first day of the succeeding term thereof, 
and that a failure to file the copy makes it the duty of the court, 
on motion of the adverse party, to dismiss the appeal unless 
good cause be shown for the omission, the court will determine 
upon the facts in each case, whether good cause is shown. 


2. An appeal may be perfected by complainant or defendant in chan- 
cery, from a final decree without giving bond and security or 
paying the costs of the suit as required in suits at law. 


3. Capacity to contract attends the possession of ordinary intelligence, 
and where the consideration is not shown to be inadequate, the 
fact that a mutual confidence in business relations, and a general 
friendship justified by past relations of the parties existed at the 
time of the contract, is not a ground upon which to set it aside. 


Appeal from the Circuit Court for Columbia county. 
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At the June Term, 1882, the appellee moved to dismiss 


the appeal. 
The grounds of the motion are stated in the opinion. 


C. R. King for the Motion. 
Geo. P. Raney, (for S. L. Niblack) contra. 


Opinion on motion to dismiss appeal. 
Tue Curer-Justice delivered the opinion of the court on 
the motion : 


Appeal by complainant from a decree in equity. 

Appellee moves to dismiss this appeal upon two grounds: 

1. That no copy of the record was filed on or before the 
first day of the term; and 2, that the appellant, who was 
complainant in the court below, has not paid the costs 
which had accrued in the suits up to the time of taking 
the appeal. 

As to the first ground of motion, it is shown that the 
complainant had been unable to procure from the clerk a 
copy of the record owing to a difference of opinion between 
the Clerk of the Cireuit Court and herself as to the amount 
of costs to be paid. As soon as she procured the copy it 
was filed in this court. It seems that she endeavored to 
procure the copy in time to file it here but failed for that 
reason. 

While the law is imperative that the appeal must be dis- 
missed if no good cause is shown for the omission, yet the 
court is the only proper judge as to what constitutes good 
cause. The delay in this case is sufficiently accounted for. 
The facts show a purpose to prosecute the appeal in good 
faith, and the failure to bring up the record was not owing 
to want of diligence on the part of appellant. 

The remaining question is whether a complainant in a 
suit in chancery must first pay the costs of the suit, as is 
51 
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required of plaintiffs in suits at law, in order to make the 
appeal effective. 

The“act regulating the mode of suing out writs of error, 
and prosecuting appeals in the Court of Appeals of the 
Territory of Florida,” approved February 10, 1832, pro- 
vided that a party might appeal during the term in which 
judgment, sentence or decree was pronounced, or within ten 
days thereatter, and that “an appeal obtained shall in all 
cases operate as a supersedeas.” Further, it was provided 
that the party appealing, “if plaintiff, shall give bond with 
one or more securities sufficient to cover all the costs which 
have accrued or may accrue,” &c. Thomp. Dig., 446. At 
that time, and until 1853, (Ch. 521,) final decrees in chan- 
cery could be rendered only in term time. An act approved 
February 11, 1832, entitled “an act to amend an act to 
regulate proceedings in chancery,” provided that “ every 
final decree shall be made and pronounced in open court, 
and the plaintiff or defendant may appeal from said decree 
at any time within two years; Provided, however, That the 
same shall not operate as a supersedeas unless the said ap- 
peal be taken within the time fixed by law in other cases, 
or if not taken within that time, upon an order of one of 
the Judges of the Court of Appeals directing the said ap- 
peal to operate as a supersedeas, in which event bond and se- 
curity shall be given as provided for by law.” 

This act eftected a considerable change, as will be per- 
ceived, by extending the right of appeal in chancery causes 
to two years, and providing that an appeal should operate 
as a supersedeas by giving bond within the time allowed 
in other cases, to-wit: cases at law, or upon the order of a 
Judge, and giving the bond and security required by law. 
This act, therefore, recoguized the right of appeal from 
final decrees without giving security, unless a supersedeas 
was desired. This was expressly so decided in Kilbee & 
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Barnes vs. Myrick, 12 Fla., 416, and Bauknight vs. Sloan, 
17 Fla., 281. 

The act referred to (February 11, 1832,) thus made a clear 
distinction between the taking of appeals in cases at law 
and cases in chancery. The act of February 10 thereafter 
had no reference to and did not control appeals in chancery 
proceedings, but stood only as a rule to be observed when 
a supersedeas was desired, by force of the act regulating 
proceedings in chancery and in the cases referred to by the 
latter. A still further evidence that the law regulating ap- 
peals in proceedings at law (the act of February 10, 1832,) 
does not apply to chancery causes is found in Chapter 521, 
Laws of 1853, which provides that decrees in chancery may 
be made in vacation as well as in term time. 

We now come to consider the act approved February 12, 
1838, “an act to amend ‘an act regulating the mode of suing 
out writs of error and prosecuting appeals in the Territory 
of Florida,’ passed February 8, 1832.” This amendatory 
act referred doubtless to the act of February 10, 1832. 
Judge Thompson so considered, as in his Digest he has in- 
corporated it with the act of February 10. It has but one 
section, and reads: ** That no appeal or writ of error shall 
hereafter be granted to the original plaintiff in any suit, 
unless said plaintiff shall first pay all costs which may 
have accrued in and about said suit up to the time when 
said appeal or writ of error is prayed ; and also enter into 
bond with one or more securities in a sum sufficient to 
cover all the costs which may accrue in the prosecution of 
said appeal or writ of error, conditioned to pay the same, 
if the judgment, sentence or decree of the court shall be 
affirmed.” 

This amendatory act was passed four years after the act 
which provided expressly for the manner ot taking appeals 
in chancery, and which provided another and different 
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method of, and prescribed other conditions under which 
they would operate as supersedeas. Equity causes were 
thus taken out of the operation of the act of February 10, 
1832, in respect to appeals by the act of February 11, which 
prescribed another mode. 

Considering then that the Legislature intended to sepa- 
rate and preserve the distinction between the proceedings 
at law and in equity, the conclusion is that the act of 1836, 
amendatory of the act of February 10, 1832, was intended 
to affect only cases at law. From the title of the act its 
purpose was not to affect chancery causes, it being an act 
to amend the act of 1832, shorn of its provisions controlling 
appeals in chancery. True, it speaks of a bond conditioned ° 
to pay costs of the appeal or writ of error upon the affirm- 
ance of the “judgment, sentence or decree.” That was 
but a repetition of the words of the former law. The word 
“sentence ” commonly signifies the judgment or doom pro- 
nounced in criminal cases, but the law assuredly did not 
intend to embrace such cases ; not only was another prac- 
tice prescribed for them, but an appeal by the p/aintiff ina 
criminal case from the sentence of the court would be ab- 
surd. 

The result in our judgment is, that the act of February 
11, 1832, regulated appeals in chancery, and the act of Feb- 
ruary 10th no longer applied, except as provided in the act 
of February 11th, to effect a supersedeas ; that no bond is 
required, and the prepayment of costs is not essential to ob- 
tain an appeal from a final decree in equity, either -by the 
plaintiff or the defendant. 


The motion to dismiss having been denied, the case was 
submitted on its merits, but not decided till the present 


term. 
The facts of the case are stated in the opinion. 
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Mr. Justice Westcott delivered the opipion of the 
court : 


The appellant sought through a bill in equity to set aside 
a deed made by her to Samuel R. Curtis on the ground that 
it was “improperly and fraudulently obtained,” alleging 
that she was a person of weak mind, and that she was in- 
duced to make the deed by undue influence and without 
consideration. After hearing upon the evidence taken in 
the cause the Chancellor dismissed the bill, and from this 
decree plaintiff, Mrs. Smith, appeals to this court. 

The question to be determined here is, whether upon the 
case made by the pleadings and evidence the deed should 
have been set aside upon the grounds stated. 

The testimony of the plaintiff in this case as to the facts 
and circumstances attending the execution of the deed can- 
not be accepted as correct. It can serve no good purpose 
to narrate in detail the manifest inconsistencies and errors 
in her testimony as to this transaction. It is deemed suffi- 
cient to say that they are of such character as prevented 
the Chancellor from acting upon the hypothesis of their 
truth. 

The immediate circumstances attending its execution are 
detailed by two witnesses, C. R. King, the attorney who 
drew the deed, and L. Harrison, the Justice of the Peace 
who took plaintiff’s acknowledgment of its execution. C. 
R. King swears substantially that Curtis came to his office 
about the 8th of August, 1878; that Curtis stated that 
Mrs. Smith owed him several hundred dollars and that she 
wanted to convey the land involved in this suit in part 
payment of the debt; that there was a mortgage on the 
place and that she wanted a maintenance or support out of 
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it; that Curtis directed him to draw a deed of trust and 
asked him to go over to Mrs. Smith’s and see if it would 
suit her; that he drew the deed and went over to Mrs. 
Smith’s the, next day; that she was then living on the 
place; that he asked her if Curtis had said anything to her 
about his, King’s, drawing some papers for her; that she 
said he had; that he (K.) read the paper over to her, when 
she refused to sign, saying it was not the kind of paper she 
wanted drawn; that she said she wanted to make a deed 
to the land such an one as would bind him to support her 
as long as she lived; that having no pen, &c., he told her 
that she would have to come to town to do that; that when 
he left he remarked to her that he was in readiness when 
she came to town to draw such paper as she wanted; that 
she came to his office, he thinks, the next morning; that 
after speaking about sales of her town property, she told 
him she wanted a deed drawn to Curtis to the place he was 
living upon; that he commenced drawing the deed and 
got to the part where the consideration should be named; 
that he asked her what the consideration should be; that she 
said she did not know: that he asked her what Curtis was 
to give her for the place; that she said a right smart as she 
looked at it; that he was going to pay a mortgage and 
support her as long as she lived, saying that Curtis claimed 
that she owed him a right smart and he was to give it up; 
that Curtis then spoke and said he could explain that; 
that all his earnings for ten years both on and off the place 
had been expended on the place in support of Mrs. Smith 
and her family ; that he was out between twelve and sev- 
enteen hundred dollars; that Mrs. Smith said she knew 
she owed hima right smart, but did not think it was that 
much ; that if he would pay the mortgage and give her a 
paper showing that he was to support her, she would give 
him a deed to the land; that witness asked what considera- 
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tion should be stated, suggesting various sums, $1,000, 
$1,500, $2,000, and finally she said well put it in $1,500, 
and he so drew the deed ; that he read the deed over; that 
she seemed to understand it and expressed herself satisfied ; 
that we then commenced to talk about the bond and agreed 
upon it; that witness sent Curtis to get a witness to the 
deed; that Harrison, a Justice ot the Peace, and himself 
witnessed the signature of Mrs. S. to the deed, and the 
Justice took her acknowledgment ; that immediately there- 
after the bond (which was a bond of Curtis in the sum of 
$500 conditioned that Curtis, his heirs, executors and ad- 
ministrators “shall and do take, keep and maintain the 
said Martha J. Smith with comfortable bed and board and 
suitable clothing during her natural life and so long as she 
remains a single woman, without stint or fraud,”) was read 
over to her, she expressed herself satisfied with it and Cur- 
tis signed it ; that Harrison and witness witnessed it; that 
Mrs. Smith did not display any irregularity of mind. She 
seemed to be cool and collected, exhibiting no excitement. 
She has a peculiar way of shaking her head, and to some 
extent of the hands; that he noticed the shaking of her 
hands in her signing the paper; that he has noticed this 
from the first time he saw her, some thirteen or fourteen 
years ago. After the deed was signed and we were all 
about through, the deed was handed to Curtis and the 
bond to Mrs. Smith, she remarking, “ Well, you must look 
to Curtis for pay ;” that before she came out she handed 
the bond to Curtis, and that he understood her to say put 
it with her papers in the safe at Cline’s. This witness 
being subsequenily recalled stated that he understood there 
was a settlement between Mrs. Smith and Mr. Curtis in his 
office on the 10th of August, 1878. They came to my 
office on that day to have the deed drawn. In discussing 
the consideration it was finally agreed that she owed him 
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either seven or eight hundred dollars. He agreed to pay 
the mortgage as soon as he could find where it was, and he 
was to make her a bond fora life maintenance. She stated 
that her children had all married and gone off, and she had 
no one to take care of her and that she desired that he 
should be bound to support her. 

The Justice, Harrison, corroborates the statements of 
King. He says that Mrs. Smith signed the deed in his pres- 
ence, and that he took her acknowledgment to the effect 
that she signed the instrument of writing tor the purposes 
therein expressed ; that he did not know it was a deed. 
The instrument was already written out and Captain King 
said it was a deed. The bond was read. Mr. Curtis signed 
it in the presence of Mrs. S. and I witnessed it. Captain 
King said this is Mrs. Smith’s and this is Mr. Curtis’. The 
papers were lying on the table. Another witness, W. M. 
Duke, testifies to a conversation had with Mrs. 8. in reter- 
ence to this transaction. He says that Mrs. 8. told him 
that she was going to convey her land to Mr. Curtis and 
asked him who would be a suitable person to draw the 
deed ; that he told her that almost any lawyer could draw it; 
that she then told him that she wanted it fixed so that he 
would have to give her a support. I told her that she had 
better get legal advice and referred her to W. M. Ives, te 
S. L. Niblack and C. R. King; that she told him her rea- 
sons for executing the title. She said that Mr. Curtis had 
done more for her than any of her children; that she said 
nothing about a monied consideration ; that Curtis was not 
with her; that from the time she came to him asking his 
advice about making the deed, to the time when she told 
him she had made it, was an interval of about one week or 
ten days. After she executed the title, in the second con- 
versation she expressed herself as being perfectly satisfied 
now. She said she now had plenty. She spoke of George’s 
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(her son) being away and of some other little troubles ; 
said that he had not treated her like a son should, and she 
appeared to think that Lilla (her daughter) had acted very 
badly in marrying a man who was supposed to have a wife 
somewhere else. 

Mrs. Smith and Mr. Curtis also testified as to the circum- 
stances immediately attending the execution of the deed. 
Mrs. Smith first denies that she ever executed the deed, and 
denied receiving a bond, or that she knew of its existence 
until it was shown to her by her counsel afterwards. Sub- 
sequently she admits signing the deed. Not only upon 
this subject, but in reference to other matters, she is posi- 
tively contradicted by disinterested witnesses, and as to 
some of them her statements conflict. The Chancellor 


_ eould have very properly disregarded her testimony in this 


respect as well as in all other matters where she was not 
sustained by facts and circumstances otherwise appearing. 
It would be unpleasant, and as it is unnecessary, we will 
not enter into any detailed statements of the manifest 
errors of fact to which she swears. 

While neither this testimony nor that embraced in the 
record discloses the amount of the debt due by Mrs. Smith 
to Curtis, if indeed any debt is clearly proved, still the 
agreement to provide for Mrs. S. during her life and as 
long as she was a widow, which is clearly established and 
admitted by defendant, was a good legal consideration for” 
the land, and there is nothing in the testimony, so far as it 
is to be believed as to the execution of the deed, which is 
not entirely consistent with the utmost good faith upon the 
part of each of the parties. 

It is insisted, however, that this transaction was the 
result of fraud and undue confidence of Mrs. 8. and im- 
proper influence of Mr. C., that Mrs. S. was a person of 
weak mind, and that there was no adequate consideration. 
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We examine the testimony as to the matter of considera- 
tion. 

Dr. Hutchinson testifies that he offered $2,000 for the 
place in 1868, nothing being said in regard to the pay- 
ments ; that he desired to purchase it to build a hotel, 
“ having faith in the possibility of invalids visiting Lake 
City, and also for the benefit of the citizens of the town.” 

The witness, King, valued the place at $600. 

W. M. Duke swears that he does not think the rental 
value of the place would have supported Mrs. Smith and 
her family. He places the valuation at from $5 to $7 per 
acre, and says that he does not think the rental value of the 
place in 1868 was much. 

The place consists of 80 acres of land, and is about half 
under water. There is about 20 acres cleared land. There | 
were two ordinary farm houses on it. It had a lake view 
and a spring for bathing, from which a small income of 
about $37 or $35 per year had been in some years realized. 
The spring was out of repair and in bad condition. 

From this testimony we certainly cannot say that the 
plaintiff has established such inadequacy of the considera- 
tion as would justify a court of equity in setting aside this 
deed. A part of the consideration here was an agreement 
to pay a mortgage debt of $150. Taking the highest sum 

named, $2,000, which was an offer by a physician for a spe- 
" cial purpose, the income to be derived from a simple in- 
vestment ot this sum would not have more than sufficed to 
provide for the wants of Mrs. Smith, and while we do not 
say that this is in all cases a proper standard by which to 
determine the question, we still cannot say that a mainten- 
ance suitable to her station in life, for her life was not an 
adequate consideration for the land sold by the plaintiff, 
and the plaintiff here has certainly not established that it 
was worth more. In addition to this there is here conflict- 
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ing evidence upon the question whether Mrs. 8. was not at 
the time of the execution of the deed indebted to him. 
He swears she was, and she swears she was not. 

As to the allegation of imbecility and mental weakness: 

Dr. Wm. T. Hutchinson, her family physician for years; 
testifies substantially that he has known Mrs. Smith since 
about 1868, and that he would have known it if she had 
been within the last ten years so imbecile, idiotic or weak- 
minded that she could not transact business. He says her 
general health was bad, and that she had a disease of a ner- 
vous character resembling palsy, but that he always looked 
upon her as a woman of ordinary mind, and while she was 
at times absent-minded he had had business transactions 
with her, and that he had discerned no “ deficiency in her 
mind.” 

W. M. Duke, in stating her condition at about the time 
of the execution of the deed, says: Her health appeared as 
usual; that he never knew her to be demented, idiotic or 
imbecile; that she appears to be a woman of very quick 
conception; that when talking she talks with sense, and 
her mind holds to the subject; that when talked to she 
gives attention ; that her answers are intelligent and her 
habits are regular; that her capacity for transacting busi- 
ness is good. 

Mrs. Mary Howell testifies that she had known Mrs. 8. 
for some time, and that her mind is as good apparently as 
any common woman’s mind; that her memory was good ; 
that she seemed to have very good judgment, and that while 
she, Mrs. H., would most likely have known if she had 
been weak-minded, that she, Mrs. H., never saw any sign 
of weak-mindedness about her. 

Mrs. Mary I. Sheppard testifies that Mrs. Smith’s health 
was generally bad, that she, Mrs. Smith, complained of a 
disease in her head ; that she was not crippled in any way, 
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but was not able to attend to her household affairs all the 
time, and that she had been at her, Mrs. S., house when she 
was very sick. 

Mrs. Smith herself says that while she is palsied about 
her head and shoulders, and sometimes it affects her mind, 
that she is “ capable of tending to business all the time.” 
When recalled at a subsequent date she corrects this by say- 
ing that she meant that she was able to attend to her house- 
hold affairs, but not capable of attending to law business, 
This testimony establishes that Mrs. Smith was at least a 
woman of ordinary intelligence. It is not required by the 
law that she should be a woman of extraordinary intelli- 
gence, or that she should have capacity to understand legal 
propositions. From her own statements to the witness, 
Duke, she not only understood the effect of her contract 
with Curtis, but she thought it was an advantageous one 
for herself, and looking at all the facts as shown in this rec- 
ord we agree with her in that conclusion. 

The only remaining question to be determined is whether 
the execution of this deed was, as between the parties, the 
result of any fraud or the exercise of any undue influence 
or the violation of any trust or duty by the defendant to 
the plaintiff. 

The testimony discloses that Curtis went to the place in 
July, 1868, as a boarder; that he was at that time prac- 
ticing dentistry ; that for some time he was sick ; that on 
the 12th of October, 1868, he married the eldest daughter 
ot Mrs. Smith, (she having three daughters and one son.) 
About March, 1869, he, with his wife, left for North Caro- 
lina. Mrs. Curtis returned in November, 1869, and he re- 
turned in January, 1870. During the period from 1868 to 
1874, except one year, Mrs. Smith testifies that she carried 
on the farm. Mrs. Smith testifies that in the fall of the 
marriage she loaned Curtis $65. She also testifies to other 
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advances to him and performed services for him for which he 
never paid, while the defendant swears that he has paid all 
that he ever owed her. His wife having died, he, in the lat- 
ter part of 1874, married Alice, the second daughter of Mrs. 
Smith, after which he “ furnished the provisions generally ” 
and received the revenues from the place. Without going 
into details, the evidence upon this point is that defendant 
during the time he had charge of the place was uniformly 
kind and attentive to the plaintiff and provided for all her 
wants. She herself testifies that he was attentive to all 
her wishes and desires. Says Mrs. Sheppard, plaintiff’s 
witness, when speaking of their relations: “* He seemed to 
be kind and attentive to Mrs. Smith. When I was pres- 
ent he seemed to treat her as a son-in-law ought to treat a 
mother ; that Mrs. Smith seemed to be very much attached 
tohim. I never knew her to oppose him in anything. I 
believe by her acts that he had great influence over her, 
and I don’t know that she ever opposed him in managing 
the place.” It is unnecessary to say more of the testimony 
as to this subject than that it discloses a confidence and 
trust upon the part of Mrs. Smith which was entirely justi- 
fied by the kind and considerate treatment which she re- 
ceived from Mr. C. He had for years, during the absence 
of her children, given her a comfortable support, and had 
shown such attachment to her and such solicitude for her 
welfare as justified her in believing that if he agreed to 
take care of her in the future he would do so. The law 
does not prohibit contracts entered into upon the basis of 
mutual confidence and friendship. 

Thus disposing of all the questions involved in this case, 
our conclusion is that the judgment must be affirmed. 
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Jno. S. SAMMIS, APPELLANT, vs. Epwarp M. L’EnNe.E gr 


ALS., APPELLEES. 


1. An attorney having money collected for a client in his hands, 


which money is claimed by two creditors of such client, his client 
diselaiming any interest in favor of himself, the attorney not 
being so fully cognizant of the facts as to determine the right, 
may properly bring a bill seeking a decree against the creditors 
that they interplead and contest their respective claims between 
themselves. 


2. The practice upon answer and replication in an interpleading suit 


properly brought, is to decree the bill to be properly filed, to dis- 
mis the complainant with his costs up to that time upon his 
placing the fund in the registry of the court, and to direct an 
action to be brought or an issue or a reference to ascertain and 
settle the rights of the defendant claimants to the fund as the 
case may require. In this case there was a reference which was 
proper. 


3. A cross bill setting up substantially the same facts as the answer, is 


inadmissible in an interpleader suit where the defendant can have 
all the aftirmative relief he is entitled to without it under the 
decree of reference to ascertain his right. 


4. A debtor places a chose in action in the hands of his attorney, to 


whom he is indebted, with directions, not in writing, to collect 
and apply the proceeds, so far as necessary. to the payment of 
his debt. This is a particular assignment good in equity, and 
the assignee has an equitable right to enforce the debt at law in 
the name of the assignor. Such assignment places the chose in 
action beyond the control of the assignor, and is good against a 
subsequent assignment by him, or a subsequent attaching credi- 
tor. 


5. In a contest between an administrator and an alleged creditor of his 


intestate, the creditor is not under the statutes of this State a 
competent witness in regard to any transaction or communica- 
tion between him and the deceased unless such administrator is 
examined as to such transaction in his own behalf, or testimony 
of such deceased person as to it is given in evidence. 
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6. Unless the case presented by the record is one in which there isa 
plain and adequate remedy at law, or some jurisdictional defect, 
or extreme multifariousness is disclosed, it is the practice of this 
court where the decree is otherwise proper to disregard objec- 
tions of a teclinical character made here for the first time. Hence, 
a defendant to a bill of interpleader after unsuccessfully contest- 
ing the claim of a co-defendant and after decree to interplead 
between themselves not objected to, will not be permitted to ob- 
ject here for the first time that the bill is brought by such co- 
defendant in the capacity of surviving partner of a firm against 
himself and another as administrators of the estate of his de- 
ceased partner. 

Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


C. P. & J. C. Cooper tor Appellant. 
John Earle Hartridge and Wm. B. Young tor Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court : 


This is a bill of interpleader brought by E. M. L’Engle 
as surviving partner of the firm of Sanderson & L’Engle 
against John S. Sammis, the persons composing the firm of 
Smallwood, Hodgkiss & Co., one of whom was J. L. Small- 
wood, and against himself and Theodore Hartridge, ad- 
ministrators of the estate of John P. Sanderson. The suit 
arises out of moneys in J.’Engle’s hands as surviving 
partner of the partnership of Sanderson & L’Engle, attor- 
neys at law, Sanderson, the deceased partner, being the in- 
testate of whose estate he and Hartridge are administra- 
tors, and the moneys which are the subject of controversy 
are the proceeds of claims in favor of J. L. Smallwood & 
Co., a firm consisting of J. L. Smallwood and Thomas J. 
Perkins against Thomas, Livingston & Co., which L’Engle 
as surviving partner of the law firm has collected. 

From the testimony of Smallwood it appears that the 
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claim of J. L. Smallwood & Co. against Thomas, Living- 
ston & Co. had become an asset of Smallwood, Hodgkiss & 
Co. in A. D. 1870. 

L’Engle as administrator and Sammis in his own right 
respectively claim this fund. 

The decree of the Circuit Court being in favor of San- 
derson’s administrators and against Sammis, he (Sammis) 
appealed therefrom. 

Sanderson’s administrator claims in two aspects. First, 
by virtue of an assignment by Swallwood, as a member of 
the firm of Smallwood, Hodgkiss & Co., of the claim against 
Thomas, Livingston & Co. to Sanderson during his life time 
for collection and application of its proceeds to payment ot 
debt due Sanderson by Smallwood, Hodgkiss & Co. Second, 
by virtue of a judgment of L’Engle and Hartridge, Sander- 
son’s administrators, against Smallwood, Hodgkiss & Co., 
and a garnishment thereon to E. M. L’Engle, the surviv- 
ing partner of the firm of Sanderson & L’Engle, who has 
possession of the funds collected on the claim against 
Thomas, Livingston & Co. 

Sammis is a judgment creditor of Smallwood, Hodgkiss 
& Co., and claims priority by virtue of a garnishment to E. 
M. L’Engle, he (Sammis) insisting that his attachment of 
the funds in the hands of E. M. L’Engle, surviving partner 
of the firm of Sanderson & L’Engle, has priority on ac- 
count of alleged irregularities in the issuing of the attach- 
ment in favor of Sanderson’s administrators, the judgment 
and garnishment in the suit of the administrators of San- 
derson against Smallwood, Hodgkiss & Co. being prior to 
the garnishment and judgment in the suit of Sammis against 
Smallwood, Hodgkiss & Co. 

Sammis also claims by virtue of equities alleged to exist 
between himself and Sanderson during his life time and 
Smallwood, Hodgkiss & Co. 
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The facts in reference to the assignment are that on the 
first of October, A. D. 1870, Smallwood, Hodgkiss & Co., 
as admitted by them, were indebted to John P. Sanderson 
in the sum of $8,773.05. This was subsequently reduced 
to $5,773.05. In January, A. D. 1871, Smallwood, repre- 
senting the firm of Smallwood, Hodgkiss & Co., (according 
to his own testimony in this record,) said to Sanderson, 
“that a claim of my firm on Thomas, Livingston & Co., of 
Madison, Florida, was the most available of our assets that 
I could offer, and much more than enough to pay (him) 
some thirty thousand dollars, even at a compromise settle- 
ment, and that he could so apply enough of the proceeds of 
that claim when collected. I stated to J. P. Sanderson that 
I specially set apart the claim ot my firm on Thoinas, Liv- 
ingston & Co., of Madison, Florida, to collect as my attor- 
ney and pay the balance due himself from my firm as ap- 
pears by the statement of this account.” The account here 
referred to is the account of J. P. Sanderson with Small- 
wood, Hodgkiss & Co., showing balance due him of 
$8,773.05 already referred to. Smallwood says again: I 
directed John P. Sanderson to pay the balance due to him- 
self out of the proceeds of the collection of our claim against 
Thomas, Livingston & Co. This is the testimony of Sam- 
mis’ own witness. 

It clearly establishes a parol assignment in 1871 by a 
debtor to his creditor of a claim with power to collect the 
same and the right to apply the proceeds so far as necessary 
to the payment of his debt. 

The fact that Sanderson & L’Engle were Smallwood, 
Hodgkiss & Co.’s attorneys makes no difference, because 
they also represented Sanderson. Alexander vs. Adams, 1 
Strob. (Law), 47. A positive direction to an attorney to 
apply the proceeds of a particular claim to a debt due him- 
self accompanied by a delivery is an assignment of the debt 
52 
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to him for that purpose. We take it from the testimony 
that the claim here assigned was an account against 
Thomas, Livingston & Co., arising from commercial rela- 
tions with Smallwood, Hodgkiss & Co., as his factors. Can 
such an assignment be sustained, and what is its effect ? 

The assignment here is “ special or particular.” The de- 
livery of the subject assigned is shown, and in such a case 
the assignment need not be in writing. Brown vs. Cham- 
berlain, Miller & Co., 9 Fla., 464. 

In such case also the assent of the creditor, even if assent 
was necessary, is presumed. If the assignment here was of 
“a book debt ” against Thomas, Livingston & Co. it is good 
in equity. The debt isa chose in action, and like other 
choses in action, except negotiable securities, is not assign- 
able at law, but all choses in action may be assigned in 
equity, and the assignee has an equitable right which he 
may enforce at law in the name of the assignor. By this 
assignment the equitable interest in the debt as between the 
parties to it immediately passed to the assignee. Such an 
assignment as exists in this case places the chose in action 
beyond the future contro] of the assignor, and is good 
against a subsequent attaching creditor who cannot stand 
on any better footing than his debtor, and if his debtor has 
no equitable interest in the chose in action as a matter of 
course his creditor can get none by his garnishment. Dix 
vs. Cobb, 4 Mass., 508; Alexander vs. Adams, 1 Strob. 
(Law), 47. The gernishment proceedings in this case, as 
well as the suits upon which they are based, all being long 
after this assignment as to them, it is only necessary to say 
that they cannot be effective to bind these moneys in the 
hands of E. M. L’Engle, the surviving partner of Sander- 
son & L’Engle, which had been the subject of a previous 
special assignment. 

What has been said disposes of this appeal, unless there 
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is something in the alleged relations of Sammis to Sander- 
son and Smallwood, Hodgkiss & Co., which would give 
Sammis a claim against this fund, or there is something in 
the objection of the appellant taken to the proceedings 
herein in his petition of appeal. 

The only testimony in this record from which any claim 
can be made by Sammis against Sanderson arising out of 
the debt of Smallwood, Hodgkiss & Co. to Sammis, and 
that of Smallwood, is that of Sammis himself. He, Sam: 
mis, states its history to be: That before the war Reed & 
Hooper, of Boston, held the obligation of Sanderson & Sam- 
mis for part of a debt which they (S. & 8.) had incurred as 
endorsers of a note of the Florida Central Railroad Com- 
pany. In October, 1870, Sanderson and Sammis compro- 
mised the debt, each of them giving Reed & Hooper their 
several note for $5,000. Sammis at the time had the money 
to pay the $5,000. This sum he loaned to Smallwood, 
Hodgkiss & Co., they giving him their note for $5,000. 
Of this transaction Sammis testifies that they, Smallwood, 
Hodgkiss & Co., had failed. ‘“ Smallwood, Hodgkiss & Co. 
then returned to me $2,000. I surrendered their note for 
$5,000 and took their note for balance due, principal and 
interest, $3,153.27.” I then took up myself the draft in 
favor of Reed & Hooper. 

Sammis testifies: “I would not have loaned the money 
to Smallwood, Hodgkiss & Co., except upon the representa- 
tion of Sanderson, who told me that he had done their busi- 
ness tor years, and that they were worth two hundred thou- 
sand dollars to three hundred thousand dollars, and he in- 
duced me to let them have the money. Sanderson told me 
that he had or should let them have his $5,000.” To this 
testimony, so far as it spoke of acts or transactions of San- 
derson, objection was made by counsel for Sanderson’s ad- 
ministrators. The objection was sustained, and it was ex- 
cluded in the consideration of the case. 
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We think this action was conformable to law. The con- 

test here is between Sanderson’s administrators and Sam. 
mis. The statute regulating the subject provides that no 
party to such an action as this shall be examined as a wit- 
ness in regard to any transaction or communication be 
tween such witness and the person at the time of the exami- 
nation deceased, against the administrator of such deceased 
person. Sammis’ testimony here is both within the letter 
‘and spirit of this act and is inadmissible. 

We also think that what is here testified to, even if ad- 
missible, does not constitute an actionable false and fraudu- 
lent or deceitful representation of the financial condition of 
Smallwood, Hodgkiss & Co. by Sanderson, nor is it a guar- 
antee of Sammis’ debt. If it was such guaranty, not being 
in writing, it would be ineffective to bind Sanderson. We 
alse think that even if it was in terms a guaranty and in 
writing it would create no lien upon these funds as against 
Sanderson’s administrators, as nothing here stated has ref- 
erence to the chose in action assigned. But these matters 
it is unnecessary to determine, as the testimony was clearly 
inadmissible under the statute. 

The testimony of Smallwood, Sammis’ own witness, as 
to any direction by him to Sanderson & L’Engle, or either 
of them to pay Sammis from the proceeds of the claim 
against Thomas, Livingston & Co., is: “I do not recollect 
that either my firm or myself directed Sanderson & L’En- 
gle or L’Engle to apply the proceeds of their collection 
from Thomas, Livingston & Co. to the payment of the note 
in favor of J.S.Sammis. I believe that I did not give 
any direction about the matter except what I have previ- 
ously stated as given to Sanderson,” (which was the direc- 
tion to collect it and pay his own debt,) before the middle 
of January, 1871, in the office of Sanderson, (which was 
in Jacksonville,) not doubting at that time that I would 
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soon be able to collect and pay all debts and demands 
against my firm and have a large surplus remaining still. 
I may have said to E. M. L’Engle that I wished to pay the 
notes to Sammis at sume subsequent time after the first 
pledge given to Sanderson, at which time the note given to 
Sammis was not in existence but was made and created 
afterwards on the order of Sanderson. As to the conversa- 
tion in the office of Sanderson & L’Engle occurring in 1871, 
he says: “I did expect and intend to pay it (the Sammis 
note) out of the collection from Thomas, Livingston & Co. 
by Sanderson & L’Engle, my attorneys, not for a moment 
doubting that the product of that claim would be more 
than sufficient to pay both claims of Sanderson and Sammis. 
I think I may have so stated to E. M. L’Engle but no mode 
of payment was ordered that I remember.” He states 
further that he made the acquaintance of Mr. Sammis in 
New York, in 1871, by his (Sammis’) presenting an order 
or draft drawn on his (Smallwood’s) firm by John P. San- 
derson for the sum of money represented by the note of his 
firm to Sammis of January 5, 1871, for $3,044.92 ; that he 
does not remember having had any other business with 
Sammis directly, nor indirectly with anyone else for him, 
nor did said J. P. Sanderson explain, that I remember, 
the nature of the transaction between himself and Sammis 
which made my firm become debtor to Sammis. Small- 
wood says that according to his recollection when the note 
was given, Sammis preferred the note to a simple transfer 
ot the amount to his credit on the books in account. This 
Witness also states that if there was any joint connection 
with Sanderson and Sammis as to the Sammis note he was 
not aware of it. As to the Sanderson and Sammis draft 
in favor of Reed & Hooper, of Boston, upon Smallwood, 
Hodgkiss & Co., as to which Sammis testified, this wit- 
ness says that Smallwood, Hodgkiss & Co. accepted such a 
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draft at 90 days, payable in Boston to Reed & Hooper; 
that the balance due by them, Smallwood, Hodgkiss & Co., 
on account to Sanderson being $8,703.05, being “a guar- 
antee for accepting ;” that he thinks Sanderson may have 
obtained from Sammis two United States bonds to approxi- 
mate and be about $10,000 including the balance of ac- 
count as security; that his firm suspended about 30th of 
December, 1870, and that Sanderson had to meet the draft. 
He says also that if Sammis had an interest with Sander- 
son in any way he was not aware of the nature of it at all; 
that he supposed that Sanderson’s order on his firm for 
which the firm gave their note to Sammis included the 
two United States bonds. 

This testimony establishes no relation between Sander- 
son and Sammis as to the Sammis debt except that Sammis 
being the payee of a draft by Sanderson upon Smallwood, 
Hodgkiss & Co. accepted their note (the foundation of his 
present claim) for it, thus as a matter of course releasing 
Sanderson of any liability which may have before that 
time existed, and which the draft represented. Sammis 
was simply a creditor of Smallwood, Hodgkiss & Co., arid 
according to Smallwood’s testimony had no claim upon 
any particular asset of Smallwood, Hodgkiss & Co. Sam- 
mis testified also as to Smallwood’s statements to him in 
reference to his claim. This was excepted to as heresay, 
and the exception was sustained. Sammis now insists that 
Smallwood is a party to this suit and that in that aspect 
his declaration and acts are admissible as testimony. 

We deem it unnecessary to decide the question presented, 
as the testimony even if admissible should not have changed 
the result. The testimony excluded it shown by the rec- 
ord must be of such character as would properly change 
the decree, or the case will not be remanded. Material ex- 
clusion, not simple exclusion, is the error. 
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- Sammis says that when he had the settlement with 
Smallwood, Hodgkiss & Co. in 1871, he (Smallwood) said 
that he had “a large amount of money due him and that 
he had ordered me to be paid out of the first moneys col- 
lected in Florida; that Sanderson & L’Engle were his 
(Smallwood’s) attorneys, and that L’Engle had been so in- 
structed by him.”’ Sammis also says that L’Engle told him 
that he had been so instructed. He also says that upon 
writing to Smallwood, Hodgkiss & Co. subsequently in ref- 
erence to the matter, Smallwood replied, “don’t bother me 
with this matter, I have left it with my attorney L’Engle, 
who will see that you are paid, or words to that effect ;” 
that he told L’Engle what Smallwood had said, and that 
L’Engle replied: “ Yes, he was their authorized agent, and 
in a few days would have ample means in his hands to pay 
me and would see that I was paid.” This testimony must 
be construed in connection with that of Smallwood. Thus 
construing it the result is simply that Smallwood antici- 
pated that the sum to be realized from the assets of Small- 
wood, Hodgkiss & Co. would be at an early date sufficient 
to liquidate both debts and this he told Sammis. This 
general order, too, to pay money out of the first collections 
was given subsequent to the special assignment to Sander- 
son, which assignment was not subject to revocation by 
Smallwood at that time. Again, to the extent that there 
is irreconcilable conflict between Sammis and Smallwood, 
his own witness, credit should be given to the latter be- 
cause he makes no claim to the fund, disclaims any interest 
except that it be appropriated according to law, and his 
statement of the entire transaction is more intelligible and 
consistent than that of Sammis. 

There remains to be considered but one ground of appeal 
which appears to have been the subject of judicial action 
in the Circuit Court, that is the order of the court dismiss- 
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ing the cross-bill of defendant Sammis. The cross bill here 
is substantially the answer to the bill of interpleader and 
is inadmissible. No rule ot practice authorizes such a pro- 
ceeding upon a bill of interpleader. In this case the an- 
swers of the several defendants set up their respective 
claims to the fund and neither denied the right of com- 
plainant to a decree to interplead. The proper practice 
upon the answers and replication here was for the court to 
decree that the bill is properly filed, to dismiss the com- 
plainant with his costs up to that time, and direct an action 
to be brought or an issue or a reference to ascertain and 
settle the rights of the defendants to the fund in contro- 
versy. Such a decree was made and a reference directed 
here. There was no error in dismissing the cross-bill and 
the proper practice was followed. City Bank vs. Bangs, 
2 Paige, 570; Gibson vs. Goldthwaite, 7 Ala., 281. 

It is now objected here for the first time in this case that 
the case made by the bill is one not the proper subject of a 
bill of interpleader. We will not hear such an objectior. 
here for the first time where by the proceeding of the ap- 
pellant he has clearly waived it in the Circuit Court. Un- 
less the case presented is one where there is a plain and ade- 
quate remedy at law, or where the record discloses some 
jurisdictional defect, or there is extreme multifariousness, 
it is the practice of this court to affirm the action of the 
Circuit Court, if it is otherwise proper. In this case, how- 
ever, we think the bill lies. This money is in L’Engle’s 
hands, collected by him as the attorney of Smallwood, 
Hodgkiss & Co. They decline to take it, say they are in- 
solvent, and leave him subject to be harassed by the suits 
of claimants claiming as creditors of his client. This bill 
of interpleader. sets up the fact that he is not so fully ad- 
vised of the facts as to act with safety, or to determine for 
or against the claim of the one or the other. This is not 
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: the case of an attorney filing a bill seeking a decree of in- 
l terpleader between his client and a stranger. He stands 
- here in the same privity to each claimant. The attorney 
. of Smallwood, Hodgkiss & Co. here stands in the same rela- 
: tion to two of their creditors, and this is a proper case for 
an interpleading suit. For the same reason we think the 
: appellant cannot now be heard to object that L’Engle can- 
) not as surviving partner sue himself as administrator. 

. The objection is purely technical, and when urged here 
tor the first time should be disregarded. The appellant 
| has waived it by submitting to a hearing of his case upon 
. the merits. Nor are we by any means certain that such an 
| objection should prevail to the extent of dismissing the bill 
| in a case so peculiar in its facts as this is. 

; Decree affirmed. 





Joun 8S. Sammis, APPELLANT, vs. WILLIAM MATTHEWS, 
APPELLEE. 


i 

1. A.. the purchaser of a tract of land, pays one-half of the purchase- 
money and gives a mortgage to secure the balance to B., the 
vendor. B., the original vendor and mortgagee of A., selis and 
) assigns the mortgage unconditionally to C. C. takes it inde- 
pendent of any verbal conditions attending the original sale by 

A. to B., so far as they were for the benefit of B. 
2. A sale of a security for less than its face value will not be set aside 
because made reluctantly and when one is greatly in want of 
money, the sale not being unusual or oppressive, there being no 
fraudulent advantage, imposition, or illegal restraint or duress. 





Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. 


C. P. ¢ J. C. Cooper for Appellant. 
R. B. Archibald for Appellee. 
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Mr. Justice Westcott delivered the opinion of the 
court: 


This case arises upon demurrer sustained to appellant’s 
amended bill, a previous demurrer having been sustained 
to the original bill. 

The foundation of the suit is a transaction occurring on 
the 11th of April, A. D. 1878, between the appellant and a 
corporation known as the “Florida Winter Home Asgo- 
ciation.” On that day the appellant made a deed in fee 
simple absolute to the association named, containing one 
hundred and thirteen acres of land. In this deed there is 
no agreement or limitation as to its use, or the purpese to 
which the land was to be appropriated. Plaintiff alleges 
that it was agreed before the execution of the deed that 
the corporation should pay for the land ‘$10,000 in cash; 
that as an inducement to sell the land the association 
agreed and contracted to divide the land into lots to estab- 
lish “ a social community,” with religious, social and edu- 
cational advantages, to build school-houses and churches, 
and to keep up a ferry-boat to run from the land sold to 
the city of Jacksonville, for the convenience of the settlers 
on the land and of all persons residing in the neighborhood 
of the place ; that he, with his family, should have “ trans- 
portation free on said steamboat ;” that he was the owner 
of property adjoining this land, and that the agreement to 
do all these things was an inducement and consideration 
for his contract and deed. 

Plaintiff then alleges that when the deed was executed 
the company did not pay in cash the $10,000; that instead 
thereof it paid $5,000 cash and gave a mortgage on the 
land for the remaining $5,000. He then states, and this 
seems to be the equity that he relies on, that at that time 
he was greatly in need of money; that this was known 
to the corporation, and that he was forced and compelled 
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to accept the $5,000 in cash and a mortgage on the prop- 
erty for the balance. As to the other innumerable things 
alleged to have been agreed to be done—building churches, 
running ferry-boats, &c., &.—plaintiff alleges that they 
were only partially performed by said association; that but 
few lots were sold, and that the ferry-boat run less than two 
years. 

Plaintiff connects the defendant with these conceived 
wrongs of the corporation by alleging that he was the offi- 
cer of the corporation with whom the negotiation which 
was consummated by the deed was had, and that he had 
notice of his equities in this behalf. Plaintiff alleges tur- 
ther that when the mortgage for $5,000 became due, the 
defendant representing the association proposed to take it 
up, positively refusing, however, to pay the full amount 
thereof by three hundred dollars, alleging that the tract of 
land conveyed did not embrace all of the land intended 
and bargained to be conveyed by two or three acres, 
which plaintiff alleges he had sold long before the trans- 
action between him and the corporation, and that de- 
fendant knew such to be the fact. Plaintiff alleges that 
he insisted upon full payment, denied any agreement to 
sell the two acres, and that the association had gotten all 
the land called for by the deed; that defendant persisted 
in his refusal to pay the $5,000 and interest, and “ knowing 
your orator’s necessities, who was greatly in want of money 
at said time, forced and compelled your orator to accept 
the said sum of $4,700, and to deliver up the mortgage to 
the defendant, your orator doing so reluctantly and giving 
said defendant notice then and there that whenever your 
orator could properly do so he would collect said deficiency, 
to-wit: “The three hundred dollars, principal and interest, 
due on said mortgage.” Plaintiff alleges further that act- 
ing under this compulsion he assigned the said mortgage 
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to defendant in his own name; that defendant as assignee 
subsequently sold the property under his mortgage, bought 
it inand had the deed made to himself personally, and that 
he now claims to hold it in his private capacity. Plainti# 
alleges that this was all of the property owned by the as- 
sociation and that its sale operated to dissolve the corpora- 
tion. The bill contains some allegations which would ap- 
pear to appertain to the rights of a stockholder. We omit 
them in this statement. He is not a stockholder, and if 
any equity exists in this behalf he cannot assert it. Plain- 
tiff nowhere alleges that when he assigned the mortgage to 
defendant, made under the compulsion that results from a 
want of money, the defendant agreed to do the many things 
that he alleges the corporation had agreed to do. The alle- 
gation is that he had notice of the agreement. Plaintiff 
alleges that he is the owner of several hundred acres of 
land adjoining the tract sold, and that the damage resulting 
to him from the failure of the defendant to do all’ of the 
things mentioned “is the sum of at least three thousand 
dollars.” Plaintiff alleges further that he had on the land 
sold to the corporation three hundred sweet orange trees, 
which he presented to the corporation on condition that 
the purchaser of each lot should have without charge at 
least a dozen of the trees; that defendant had notice of 
this agreement and has sold the trees. Plaintiff claims 
$300 damages. He alleges also that defendant is indebted 
to him in the sum of $15 for “the use of certain jack- 
screws,” and in “$15 for the use of certain blocks and fall 
chains used in connection with a boat,’ which boat had 
been the property of said association. He alleges also that 
the association agreed to make him a deed for one-quarter of 
an acre of the land for a burying ground, but that defend- 
ant executed to him a deed for only twenty feet square after 
he bought the land; that the plaintiff took the deed but 
protested that he had been detrauded. 
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Plaintiff prays discovery, for a decree for three thousand 
dollars with interest from the date of his deed of the land 
to the company, for the other sums alleged to be due him, 
tor a decree of specific performance of the contract by di- 
viding the land into lots and selling said lots, building 
churches, establishing a ferry with a steamboat, &c., and 
that the deed for twenty feet square of land may be can- 
celled, and in lieu thereof defendant be required to execute 
a deed tor one-fourth of an acre ot land to be used as a 
cemetery by him to the plaintiff. 

A demurrer to this amended bill was sustained and the 
bill dismissed. From this action of the court this appeal 
is taken. We think the decree of the court eminently 
proper. 

Whatever may have been the right of this plaintiff, and 
we think he had none, to have insisted upon incorporating 
alleged contemporary verbal conditions as to the future use 
of the land embraced in his warranty deed in fee simple 
absolute to this corporation and to recover damages for its 
alleged non-performance, instead of rescinding the contract, 
as against the corporation, it is immaterial to inquire. His 
suit here is against this defendant, his assignee of the mort- 
gage with all of his rights under it. He does not allege 
that he at that time claimed any further or future rights 
in the premises. On the contrary he admits that he pre- 
sented the mortgage that it might be taken up and satisfied, 
and the only objection which he makes that could be avail- 
able in his behalf as against this defendant is that his act 
in accepting $4,700 instead of $5,000, the amount of the 
mortgage assigned, resulted from his want of money at the 
time, and he seeks not to rescind the contract so far as it bene- 
fited him but to keep the $4,700 which he agreed to take and 
did take, and to force the defendant to pay $300 which the 
defendant not only refused to pay but which he, the plain- 
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tiff, by his accepting the $4,700, agreed that the defendant 
should not pay. 

The compromise or sale here is not unusual or oppressive, 
There is neither fraudulent advantage or imposition. There 
is no act through fear of death or mayhem, and there is no 
illegal restraint of liberty. Even the extent to which he 
wanted money is not alleged. His allegation is: “ And 
knowing (meaning thereby that the defendant knew) your 
orator’s necessities, who was greatly in want of money at 
said time, forced and compelled your orator to accept the 
said sum of forty-seven hundred dollars and to deliver up 
the said mortgage to him, the said defendant, your orator 
doing so reluctantly.” A transfer of a security tor less 
than its face value because made reluctantly and when one 
is greatly in want of money is not a ground upon which a 
court of equity will decree payment of the difference be- 
tween the face value of the security and the sum received 
for it. This is all there is in this matter. 

The claim for the use of jackscrews and blocks is a mat- 
ter for which the remedy is at law. 

The defendant, for the reasons stated, was under no obli- 
gation to carry out the company’s alleged contract as to 
the one-quarter of an acre of land. No such condition ac- 
companied the assignment. 

This disposes of the case. 

Decree affirmed. 
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t 
: Joun J. Knox, CoMMISSIONER, &C., ET AL., APPELLANTS, 
e vs. Leonrpas W. Spratr anp Witiram B. Barnett, 
0 APPELLEES. 
e 1. Where, under a contract for the sale of land, the purchaser enters 
d into possession upon payment of five hundred dollars ($500) cash, 
r his possession is lawful until the contract is off. Up to that time 
he is not liable for use and occupation to his vendor. Where, 
it however, such purchaser declines to take such title as the vendor 
ie has, and the time for perfecting title as agreed upon in the con- 
p tract has expired, and the contract cannot be performed for want 
r of good title, and the purchaser declines te take such title as the 
vendor has, the purchaser must yield possession. If he does not, 
8 ejectment by the vendor will lie, and that without a return of the 
e cash payment or a notice to quit. 


a 2. Where the case made by the bill of the purchaser against the vendor 
~ for specific performance shows that the vendor cannot make a 
d good title, and the purchaser does not ask to have decree for such 

title as the vendor may have, but only for a good title, specific 

performance not being in the power of the vendor, the court will 
t- not decree it. 

3. Where the primary equity and relief sought by the purchaser is the 

i performance of the contract of sale by which the purchaser is en- 
titled to a good title from the vendor, the granting of an injun 
tion restraining an action of ejectment by vendor against the pu 
chaser or his tenant in possession, is dependent upon the right t 
specific performance of the contract. If this, the primary equity 
claimed, does not exist, an injunction should not be granted in 
aid of it, and if granted should be dissolved upon motion. 


4. If the vendor is in a situation to obtain a title, is in such a situation 

that it is only necessary, for instance, to demand a deed after 

having paid the purchase-money at an administrator’s sale of the 

subject of the contract of sale between him and the purchaser, 

or to do like acts clearly within his power and thus acquire a 

title, a court of equity will retain the bill, will require him to 

perform such acts, and will thereupon decree performance of the 
contract. 





5. A conveyance to a grantor subsequent to his deed to another, con- 
veying with warranty, inures to the benefit of his grantee. The 
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grantor’s deed of warranty operates as a convenant real running 
with the land. 


6. A highest bidder at a sale of land by a commissioner appointed by 


the County Court upon the petition of an administrator to sell 
the lands of an estate to pay debts, the bid of such bidder having 
been simply reported to the court, acquires no interest in the 
land, and there is no contract of sale which can be enforced until 
confirmation of the sale by the court. By his bid he simply 
becomes a party to and can be heard in the subsequent proceed- 


ings. 


7. Where such bidder is a person named as creditor in the schedule of 


debts, and there has been an antecedent assignment of the debt, 
the assignee is not responsible for the bid. The assignee’s inter- 
est is restricted to the application of the purchase-money to his 
debt. He acquires no interest or title in the land sold, nor has 
the agent of said assignee, independent of any other authority 
from the assignor, a right to act as agent of the assignor in mak- 
ing a bid. 


8. The administrator of an estate is under no obligation, legal or equi- 


table, to a person who is neither a debtor to nor creditor, nor heir 
nor vendee of the intestate, and who is a stranger endeavoring to 
acquire title to land claimed by the administrator to belong to 
the estate ; such claim of the stranger to the land being by virtue 
of a contract of sale with a third party having no title against 
the estate. 


9. The institution of a suit, as to persons not parties claiming independ- 


ent rights, is effective only as a lis pendens. Whatever may be 
the ultimate decree therein rendered, it is not binding upon inde- 
pendent and other rights asserted between persons not parties to 
the litigation. Quere: Whether a court of equity will, in a suit by 
the heir against the administrator, to which the creditor of the es- 
tate is no party, arrest proceedings in the County Court looking te 
a sale of lands of the estate to pay the alleged debt of the creditor, 
(which proceeding has progressed to a sale and report by a com- 
missioner of a bid,) and transform the proceeding into one for the 
sale of land for distribution upon the ground that there is no 
debt due the creditor. 


. The relation of an attorney of the creditors of an estate is incom- 





patible and inconsistent with the relations of administrator of 
the same estate. His duty to the creditor, his client, is to enforee 
the creditor's claim. His duty to the heirs is to resist the claim 
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if there is legal ground for so doing. The wer these in- 
consistent relations by the same person, however, is no ground of 
equity in behalf of a third party to. whom neither the adminis-. 
trator nor the estate is under any obligation, legal or equitable.» 


Appeal from the Circuit Court for Duval county. 
' This suit was instituted by Spratt and Barnett. They 
seek to enjoin two ejectment suits brought to recover pos- 
session of lot number 8 in block number 31 on the south- 
west corner of Pine and Forsyth streets in the city of Jack- 

sonville, Florida, one of the suits being by Knox, Comniis- 
sioner, &c., and the other by George W heaton Deans as ad- 

ministrator d. b. n. of the estate of Foreman, beth of thé 
suits being against William B. Barnett, the tenant of 
plaintiff Spratt. The primary equity sought is a decree of 
specific performance of an‘alleged conttact of sale of said 
lot by the Freedman’s Savings and Trust Company to plain- 
tiff, Leonidas W. Spratt. The right to the, injunction ‘is 
dependent upon and incident to the right to d decree for 
performance. The bill and exhibits constitute the case of 
the plaintiffs. Plaintiffs allege that Barnett is in possession 
of part of lot 8,as the tenant of his co-plaintift Spratt ; 
that.on the 25th of March, A. D. 1880, the Freedman’s 
Savings and Trust Company was in possession of the lot 8, 
claiming a fee simple title thereto by a chain of convey- 
ances resting upon a deed of John P. Sanderson, as admiti- 
istrator d. b. n. of the estate of Jacob Foreman, in execution 
of an ofder of ‘sale and a sale made'by Elizabeth Foreman, 
then deceased, and the predecessor in office of J. P. San- 
derson as administrator of said estate undér proceedings in 
the probate court of Duval ‘county ; that said deed of said 
Sanderson purported to divest the title to said lot out of 
the estate ; that upon said lot the said company erected 
valuable buildings ; that on the 25th of March, 1880, the 
said company after due advertisement exposed the lot to 
53 
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sale to thé highest bidder for cash, or at the option of the 
purchaser, one-fourth cash and the balance in equal install- 
ments at six, twelve and eighteen months; that before the 
bidding was begun the company announced that there was 
some defect in the chain of title, which the company would 
remove within thirty days, and that said company would 
make a good and suflicient title to said lot to the purchaser ; 
that the purchaser must make a payment down of $500, 
and would be at once let into possession of the premises, 
the balance to be paid by him when the title was made. 
If, however, the purchaser elected to defer the payments, 
the notes would bear interest from the day of sale; that at 
said sale said Spratt became the purchaser of said lot for 
$15,500, paid the company $500 cash and received a writ- 
ten receipt therefor as follows: Received of Col. L. W. 
Spratt five hundred dollars on account of purchase of Nat. 
Hall, or Freedman’s Bank Building, on terms stated at sale 
to-day, lot 8, block 31, $500. 

That Spratt announced his option to pay the whole pur- 
chase money as cash, and entered into possession of said 
premises ; renewed to the tenants in possession a continu- 
ance of their leases; insured the property and had repairs 
made upon it ; that the title to said lot was not perfected, 
nor was a deed tendered in accordance with the terms of 
sale; that upon investigation Spratt found the title defect- 
ive and reported the fact to the company, and received on 
the 7th of May, 1880, a letter, which, so far as it referred 
to the title, was as follows: 

“OrFIcE COMMISSIONER OF THE 


“ FREEDMAN’S SaVINGS AND Trust CoMPANY, 
* WasHinaton, May 7, 1880. 


“ Messrs. Spratt g Cockrell : 
“‘ Gentlemen—On the matter of the sale ot our Jackson- 
ville property to Co]. Spratt, we are very anxious to have 
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the transaction completed at the earliest possible moment. 
We still adhere to our belief that the title to the property 
is good, notwithstanding the informalities reported by you, 
and have therefore sent a deed to Mr. Greeley to be ten- 
dered to the purchaser. We trust the expected documents 
from Tensas parish will satisfy the purchaser, and that 
there will be no further delay in the transter. But if still 
dissatisfied, we intend at once to institute the necessary 
legal proceedings for specific performance of the contract 
of sale. As far as we are concerned these proceedings will 
be in the nature of a friendly suit, and we trust that no 
unnecessary obstacles or delays will be interposed by the 
purchaser ;” that said company was assured that such pro- 
ceeding would be met in the friendly spirit indicated, and 
that although plaintiff, Spratt, suggested the method by 
which the difficulties pointed out hy him might be re- 
moved, and promised his co-operation, the company did not 
institute such proceedings, but while retaining the purchase 
money notified plaintiff’s tenants not to pay rent to Spratt, 
and forced him to sue his tenants for rents due, in which 
said suits, some of which have been tried, he has recovered 
judgment; that in said suits the said company by its at- 
torney, the said Deans, resisted plaintiff’s recovery upon 
the ground that Spratt was not the landlord ; that the said 
company also sued plaintiff, Barnett, one of Spratt’s ten- 
ants, for rent of the same premises for which the ejectment 
suit sought to be enjoined was brought; that the said suit 
was defended upon the ground that Spratt, and not the 
company, was entitled to the rent, and that this defense 
upon the facts hereinbefore stated was sustained by the Su- 
preme Court of the State; that subsequent to the writing 
of said letter the documents referred to as expected from 
Tensas parish were furnished your orator, Spratt, and are 
hereto appended marked exhibit A, the said company 
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claiming that it had perfected its title to the lot. This ex 
hibit is the proceédings before the Judge of the Fourth 
Judicial District. of Louisiana, by w hich the will of Job 
Bass was admitted to probate. Under its provisions one- 
half of his estate was to go to his .wite, Judia Bass, and 
one-half to his mother, Elizabeth Foreman. 

. Plaintiffs aver, however, that the proceedings in the Pro- 
bate Court upon which the said Sanderson as administrator 
d. b. n. of Jacob Foreman, decéased, claimed authority to 
execute and did execute the deed (which was the basis of 
the company’s title) did,tiet embrace said lot number eight, 
and that the legal titliiremained in said estate notwith 
standing said sale. 

Plaintiffs allege upon information and belief that the 
company for the purpose of perfecting its title procuted 
George Wheaton Deans, its attorney in the matters growé 
iug out of the sale aforesaid to sue out of the Probate Court 
ef Duval county, letters of administration d. 6. . of the 
estate of Jacob Foreman, the said Sanderson having beforé 
that time died, and that J. C. Greeley, the attorney in fact 
of said company, became the surety of the said Deans on 
his administration bond ; that the said Deans as adminis. 
trator thereupon caused a sale of said lot as the property 
of Jacob Foreman, deceased, to be made. The date of thé 
sale was on the 6th of June, A. D. 1881v <A copy of ‘the 
proceedings is appended. It shows that the applicatiort 
was for the sale of this lot-to pay debts upon the allegatidtr 
of no personal property. The debts are alleged to be the 
“amount due Augustus Eq Bass andi Job Bass, sole.heirs of 
Elizabeth Bass, deceased, fsiper probate account approved 
and filed in the records’ of sthe geunty of Duval, State of 
Florida, on June 16, 1856, and: towhich reference is hereby 
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made for date and evidence of said account of amount 


MME iis odd 054620 bk Ulele wae OS Py: pe mere $28, 620 
* Less amount received by ages E. Bass and ° 
“ Jacob Bass from said estate’!............ .) 6,555 
“ Balance due....... et ee eee Neale ska $22,065” 


The report of the commissioner is that the property was 
“then sold to Augustus KE. Bass and the heirs and legal 
representatives of Jacob (Job) Bass, deceased,” who, it will 
be seen, were the alleged creditors, to pay whose debts the 
sale was had. This report was returned and filed in the 
Probate Court. There is no evidence in the record of: the 
sale showing any further action by any of the parties. 
Nothing by which the bid by A. E. Bass and the heirs of 
Jacob (Job) Bass was transferred to the company or any 
other person. 

As to this sale, and here arises the primary equity as 
claimed by plaintiffs, it is alleged upon information and be- 
lief that before the sale the said alleged debts upon which 
the order of sale was obtained by said Deans were trans- 
ferred to and became and are the property of the said com- 
pany, and it is averred, not upon information and belief, 
that one Lockwood, the agent of said company, bid off the 
said property in the name of said creditors, but in fact for 
said defendant company, and as a conclusion plaintiffs say 
that said sale inures and was intended to inure to the com- 
pany with the view of perfecting its title to said lot. 

Plaintiffs allege also that the said alleged creditors had 
theretofore made a warranty deed of conveyance of said lot 
to the vendor, from whom the said company had immedi- 
ately derived title and were thus bound by their said cov- 
enants to make good the title of the said defendaut com- 
pany to said lot, “and so it is apon the payment of the 
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purchase-money bid for said lot as reported to said Probate 
Court, the said defendant company becomes vested with a 
good and sufficient title to said lot, and is thus placed in a 
position to make good its contract of sale to your orator, 
the said Spratt, as hereinbefore set up.” As to this portion 
of the bill which alleges no fact, but simply states what will 
follow upon payment, &c., it is to be noted that there is no 
allegation of payment of the purchase-money, nor does the 
record of the proceedings disclose any such payment, or 
even an offer by the creditors or their alleged assignees to 
credit the amount of their bid upon the debt. The record 
shows a simple bid by the creditors. 

Plaintiffs allege further that the heirs of Jacob Foreman 
have exhibited their bill, setting up that said alleged debt 
due A. E. Bass and the heirs of Job Bass, upon which said 
Deans obtained the order of sale, was not, when said appli- 
eation was made, and is not a valid or subsisting claim 
against said estate tor which said administrator ought to 
be allowed a credit on settlement of his said administra- 
tion; that said debt, if it ever had existed, had long since 
been barred or extinguished, and pray that said administra- 
tor be required to pay the purchase-money arising from the 
sale so made to the heirs and distributees of said Foreman, 
and to settle his accounts as such administrator. Plain- 
tiffs, then as matter of argument, say: And so it is as the 
said heirs are not contesting said sale by-said Deans as ad- 
ministrator, but claim the proceeds of said sale as heirs, the 
only cloud upon the title to said lot is the lien for the pur- 
chase-money of said last sale,and which purchase-money 
should in equity and good conscience be paid by said de- 
fendant company, who was in substance and in fact as here- 
inbetore set up the real purchaser at said sale. 

Plaintiffs then allege by way of argument that whether 
the said alleged debt upon which the administrator’s sale 
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was made be adjudged in said suit to be a valid and sub- 
sisting debt, giving the said company as transferee of said 
debt the proceeds of said sale, or whether said debt be ad- 
. judged invalid, thereby giving the proceeds of said sale to 
said heirs and distributees as the result of said suit by them, 
thecloud resting upon said title is equally removed and said 
company is in a condition upon the settlement of said suit and 
the payment of said purchase-money as may be adjudged by this 
court in said suit to make good its sale to Spratt. (The ital- 
ics are by the court, and not in the bill.) 

Plaintifts allege that Deans claims possession of so much 
of the lot as is not in the actual possession of Spratt and his 
tenants, and is by the consent, collusion and acquiescence 
of said company admitted to be in such possession and en- 
titled to the rents. 

Plaintiffs, upon information and belief, allege that the 
company and Deans are negotiating fora sale of said lot 
with the title acquired or sought to be acquired by such 
last administrator’s sale to another and third party, with 
the purpose of throwing additional complications and em- 
barrassments about your orator in the assertion of his 
rights acquired under his contract of sale with the com- 
pany. 

Plaintiff, Spratt, alleges that he has always been and is 
now ready and willing to comply with his said contract of 
sale, and he tenders and ofters to pay the sum due upon his 
purchase as may be adjudged by this court upon his receiv- 
ing a good and sufficient title. 

After several interrogatories, the particulars of which it 
is unnecessary to mention, plaintiffs pray process and for 
an order enjoining defendants, their agents and attorneys, 
from prosecuting the ejectment suits. 

Plaintiffs also pray “‘ that upon the settlement of said admin- 
istration by said Deans, as administrator of Jacob Foreman’s 
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estate, in said cause pending between said heirs and said ad- 
ministrator as aforesaid, and the payment of said purchase- 
money, and the divestiture of the title of said estate, and the ac- 
quisition of the same by said Freedman’s Saving and Trust 
Company (these italics are by the court) ; that said defend- 
ant company be restrained from the sale ot said lot, or dis. 
posing of it, and be compelled specifically to perform the 
said contract of sale to the said Spratt; that he be quieted 
and established in his title to said lot ; that said injunction 
‘be perpetuated, and for other and further relief,” &c. 

An order was granted. enjoining further prosecution of 
of the ejectment suits, prohibiting defendants from interfer- 
ing with the possession of plaintiffs, “ and from selling or 
otherwise disposing of said lot until the court made an or- 
der to the contrary.” Subsequent to the granting of this 
injunction, George Wheaton Deans for himself as admin- 
istrator d. b. n. of Foreman, and as attorney for Jno. J. 
Knox, Commissioner, having before that time entered his 
appearance for the Freedman’s Savings and Trust Com- 
pany, moved the court to dissolve the injunction for the 
want of equity upon the face of the bill, filing with his mo- 
tion the following affidavit : 

Geo. Wheaton Deans, administrator de bonis non of the 
estate of Jacob Foreman, deceased, being duly sworn, de- 
poses and says that he is the administrator de bonis non of 
the estate of Jacob Foreman, deceased, and one of the de- 
fendants in the above entitled cause; that he was appointed 
as said administrator by or through the procurement of no 
one ; that he was appointed solely upon his own suggestion 
and petition, and that no sureties upon any bonds which 
he has given in connection with the duties of said office 
were procured by the above defendant company or any 
commissioner thereof, or with even their knowledge or as- 
sistance ; that he has never been consulted or advised with 
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as to, the sale of any property belonging to the estate of said 
Foreman as referred to in said bill, and if any such sale or 
contract of sale has been entered into by said defendant 
company it has been without the knowledge, collusion or 
any negotiation of, or with him, the said Deans, and that 
all his communications, either by letter or otherwise, with 
the said defendant company or commissioner thereof, has 
heen solely as between attorney and client; that he has 
never obtained the possession of any property belonging to 
said estate by consent of, or collusion with, the said defend- 
ant company or commissioner thereof; that he has never 
had any correspondence with any person by the name of 
Ran, either orally or otherwise ; that he has never collected 
any rents from tenants on any property belonging to said 
estate except as administrator as aforesaid, nor has he 
authorized any one to collect any such rents, except for 
and on account of him, the said Deans, as such adminis- 
trator. 

The motion to dissolve the injunction was denied, and 
from this order this appeal is taken. 


Geo. Wheaton Deans for Appellants. 
Cockrell & Walker tor Appellees. 


Mr. Justice Westcott (after reading the foregoing 
statement of the case prepared by him) delivered the opin- 
ion of the court: 


The primary equitable right claimed here by the pur- 
chaser is performance by the vendor, the Savings and Trust 
Company, or Knox, Commissioner of the contract of sale of 
this lot. 

The injunction granted is necessarily based upon the view 
that the plaintiffs in the ejectment suits are endeavoring to 
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make an iniquitous use of the legal title to oust the tenant 
of the purchaser; that the purchaser has the equitable right 
to an investiture of the legal title in him as against the 
plaintiffs in these actions, and that such title can be ac. 
quired in the manner suggested by the facts and stated in 
the prayer of the bill. Whether specific performance can 
be decreed is the question therefore which determines the 
propriety of the injunction in this case. 

The possession of Barnett, the tenant of the vendee 
Spratt, is for the purpose of this proceeding to be treated 
as the possession of Spratt, (although Spratt, the landlord, 
does not appear to be a party to the ejectment suits,) Prac- 
tice Rules, 85; 3 Wait’s Actions at Law, 82 to 86, and we 
therefore inquire what is the nature of this possession. 
The bill states that Spratt was the highest bidder at a sale 
had in March, A. D. 1880, of this lot, his bid being $15, 
500; that the terms of sale were cash, or at the option of 
the purchaser, one-fourth cash and the balance in equal in- 
stallments at six, twelve and eighteen months; that at the 
sale the vendor company announced that there was some 
defect in the chain of title which would be removed within 
thirty days; that said company would make a good and 
sufficient title to said lot to the purchaser; that the pur- 
chaser must make a payment down of $500; that he would 
at once be let into the possession, and that the balance was 
to be paid by him when the title was made; that the pur- 
chaser, Spratt, announced the wish to pay cash, and that 
after paying the $500 he was let into the possession of s0 
much of the premises as is the subject of the ejectment suits 
against his tenant, Barnett. The purchaser thus in posses- 
sion affirms that he has at all times been willing to pay the 
balance due upon the acquisition of a good title, or upon 
the performance by the vendor of his contract to make such 
title to him. The time for the payments as stipulated has 
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now passed, and the contract is off unless it can be per- 
formed by Knox, as Spratt declines to take such title as 
the vendor can give independent of this proceeding in 
equity. It is well settled that the stipulation here that the 
purchaser might take possession is not equivalent in law to 
a deed either in fee or for life, or for any definite time. It 
is merely executory, and looks to the passing of the legal 
title at a future time. Cowen, J., in Wright vs. Moore, 21 
Wend., 234, says of such a possession: “At the utmost it 
can do no more at law than create a quasi tenantcy at will. 
Taken in its strict import it is a mere license.” Price vs. 
Tuttle, 48 Barb., 153. Without the agreement as to pos- 
session the purchaser would be a trespasser. Neither he 
nor his tenant would be liable in an action of assumpsit for 
use and occupation anterior to the time at which “ the con- 
tract went off,” because during that time he is in possessiou 
lawfully as purchaser, not as tenant, or in any way from 
which an implied or express contract to pay for use and oc- 
cupation would arise. Little vs. Pearson, 7 Pick., 301; 1 
Chitty on Contracts, 11 American Edition, 453; Sugden 
on Vendors, 179, 180, 8 Am. Ed.; Dwight vs. Cutler, 3 
Mich., 567. Lord Denman, C. J., in Winterbottom et a/. 
ve. Ingham, 7 Ad. & Ell. N. S., a case where the vendee of 
an estate sold by auction had been suffered to enter upon 
and hold the premises while the title was under investiga- 
tion, and the contract had afterwards been determined by 
want of title, says: “ The defendant certainly was consid- 
ered, both by himself and the plaintiff, as purchaser not as 
tenant, and the plaintiff cannot convert him into an occu- 
pier liable to pay for his occupation by his own wrongful 
act in not completing the contract of sale.” In such a case 
when a contract is off by the fact that the vendor cannot 
make the title and other facts necessary to the termination 
of the contract, the vendor may maintain ejectment against 
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the purchaser. For whatever may be the relation of the 
purchaser in reference to his title as to strangers as between 
vendor and vendee, he or his tenant holds in subordination 
to the title of the vendor. This title he cannot deny in the 
action at law. While discussing this subject it may he 
well to refer to the allegation in the bill that a suit for use 
and occupation by the vendor here against Barnett, who 
was in as tenant of the purchaser, was unsuccessful. That 
case is reported in 18 Fla., 594. It is a matter of which 
we have actual judicial notice. The question of the right 
ot possession as between vendor and purchaser was not 
there discussed. We expressly state in the opinion there 
rendered that we say nothing of it. Our conclusion was 
based upon a peculiar state of facts existing between the 
company and Barnett, by which we thought that the com- 
pany was estopped from urging the claim for the rent there 
demanded. 

This is the existing status as to the title proposed to be 
asserted in the action of ejectment by the commissioner, so 
far as it appears from the allegations of the bill. What is 
the relation of the plaintiffs in this bill to Deans, the ad- 
ministrator of Foreman, the plaintiff, in the action of eject- 
ment brought by him against the purchaser’s tenant? The 
allegations of the bill upon this subject are as follows: In 
paragraph number two (2) of the bill plaintiffs allege that 
the company, Spratt’s vendor, were in possession of lot 
number 8, claiming a fee simple title therein derived “ by 
a chain of conveyances mesne and immediate, resting upon 
a deed executed on the day of by one John P. 
Sanderson, as the administrator de bonis non of the estate of 
said Jacob Foreman, in execution of an order of sale, and a 
sale theretofore made by one Elizabeth Foreman, then de 
ceased, and predecessor in office as administratrix of said 
estate, and the probate proceedings upon which said sale 














at 








JANUARY TERM, 1883. 





was based. Said deed of said Sanderson - purported to 
divest the title to said lot out of the estate of said Jacob 
Foreman, in whom the title had heretofore resided.” In 
paragraph number six (6) of the bill plaintifts aver “ that 
it appears from an investigation of the proceedings in the 
Probate Court’of Duval county upon which the said San- 
derson, as administrator de bonis non of Jacob Foreman, 
deceased, claimed the authority to execute, and did execute 
the said deed of conveyance, and which purported to con- 
vey said lot and the title thereto out of said Foreman’s es- 
tate, did not embrace said lot number 8, and did not au- 
thorize said conveyance, and the legal title remained in said 
estate notwithstanding said sale.” The allegation of the 
bill is, therefore, that at the date of-the contract to sell by 
the company to Spratt, the title was in the estate of Fore- 
man, and this is the ground upon which Spratt, the pur- 
chaser in possession, is unwilling to take such title as the 
vendor can make. Unquestionably his contract was for a 
good title, and if he insists upon it a court of equity will 
decree performance if the vendor is in a condition to per- 
form. If, however, it is apparent upon the case made by 
the bill that the vendor has no good title and that the court 
eannot control him to do acts by which he can acquire | it 
or by which he can place himself in a position to perform 
his contract, the court will not decree him to perform an 
impossibility. If the bill disclosed the fact that the ven- 
dor or its successor in title, and obligation, was in a situa- 
tion to obtain a title was in such relation of contract to 
the title that it was only necessary for him to act and 
eould act, and that he w&s heglecting to do an act clearly 
within his power by which he might perfect it, a court of 
équity, we think, would control him’ to the performance of 
this’act, and the performancé of this contract. We do not 
mean by this that it would require him to purchase an out- 
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standing title. What we say is in view of the prayer of 
of this bill and in view of the facts in this case. If the 
vendor here occupies such relation to the proceedings in 
the Probate Court, by which the court at the instance of 
this administrator exposed this lot to sale and has received 
a bid therefor, as entitles him to a deed for the lot, then 
the court would compel him to apply for such deed and 
thus perfect his title. In order to save misapprehension 
we here state that it must not be inferred from what we 
have or do say that a court of equity would decree as 
against a purchaser even after confirmation specific per- 
formance of a contract of sale made by the County Court. 
See Andrews vs. Scotton, 2 Bland’s Chy., 650; Attorney- 
general vs. Day, 1 Ves. Sr., 222. 

In this view we examine the allegations of the bill. The 
claim of the plaintiffs is that by virtue of certain pro- 
ceeding looking to the sale of this lot had by Deans, the 
administrator of Foreman since the contract of sale between 
the company and Spratt, and by virtue of relations exist- 
ing between the company’s vendor and the purchasers at 
said sale and the heirs, and in view of the relief prayed in 
a cause now pending in chancery between the heirs of Fore- 
man and Deans, the administrator seeking a settlement of 
his administration, the court may retain this case and upon 
the rendition of a certain decree in this pending suit by 
which the vendor will acquire title, may decree perform- 
ance. 

The foundation of this claim arises out of the proceed- 
ings in the Probate Court at the suit of Deans, the admin- 
istrator, looking to the sale of the lot, the title to which 
occasions this suit. As shown by the record of these pro- 
ceedings, which is an exhibit to the bill, the administrator 
filed a petition seeking to sell this lot to pay a debt alleged 
to be due Augustus E. Bass and Jacob (we presume it 
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of should be Job) Bass by the estate of Foreman in the sum 
e of $28,620, that after an order of sale directing a commis- 
n sioner to sell the lot, a sale was made and the commissioner 
yf reported that it was “sold to Augustus E. Bass and the 


d heirs and legal representatives of Jacob (we presume it 
n should be Job) Bass, deceased.” This report was filed in 
d the Probate Court. Nothing else has been done in the 
n premises. The statute regulating this proceeding requires 
e that upon such report the court “ upon being satisfied that 
8 there is no improper conduct upon the part of the com- 
r. missioner or upon the part of the executor or administra- 
q tor, and after requiring of each of them an oath that they 
\. are not directly or indirectly the purchaser, and upon its 
being made to appear that the requirements of the order 
as to the sale have been complied with and that the prop- 
erty has brought a fair price, he shall pass an order con- 
firming the sale and shall direct a deed of conveyance to 
be executed to the purchaser by the commissioner.” 

The statute requires also that “ the administrator in such 
a sale as this, that is of real estate to pay debts where there 
is no personal property, shall, before receiving the money 
or the securities resulting from such sale, enter into bond 
with good security to be approved by the court, condi- 
tioned for the faithful application of the money to the pay- 
ment of the debts and charges,” &c. From this recital of 
. the statute it is apparent that the status of a mere bidder 
at a sale is very far from being either at law or in equity 
of such a character as gives him the right by that fact alone 
to a deed for the property. 


—- eo 
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The commissioner here is the agent of the court to exe- 
; cute a power and the purchaser acquires no right to a deed 
; for the land until the sale is confirmed. Halleck vs. Guy, 


9 Cal., 196; Smith vs. Arnold, 5 Mason, 420; Mason vs. 
Osgood, 64 N. C., 468; Blossom vs. Railroad Co., 3 Wall., 
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207; Forman and Dana vs. Hunt et a/.,’3 Dana, 614; Wile 
liamson vs. Berry, 8 How., 546; Yerby ‘vs. Hill,'16 Texas) 
380; Yonge ef. al. vs. Keogh, 11 Ill, 643; Harrison vs» 
Harrison, 1 Mar. Chy. Dec., 333. 

Admitting that jurisdiction to that end exists in the 
county court until the sale is confirmed, the purchase 
could not be compelled to pay the money. Anderson vs! 
Seotton, 2 Bland., 650, 461; Wagner and Marshall vs. 
Cohen, 6 Gill., 97. By his bid he becomes, it is true, a 
party to the proceeding, and can be heard in the subsequent 
proceedings, but he gets ‘no title. Plaintiffs allege, how: 
ever, that their vendor is ‘the assignee of the debt of the 
éreditor, for the payment of which the sale was ordered; 
thecreditor being the bidder, and if’we understand the 
position of Spratt here it is that by’ virtue of ‘this*relation 
his véndor, the company, is invested with some equity as 
to the title. It must be evident that no‘such equity exists 
as to the assignee of the debt of the creflitor. His interest 
is in the debt for the’payriient of whith’ the lot is to be 
sold. As assignee of the debt he has an interest in the 
purchase money and the matter of its application. He ae- 
quires no title. Even had the bid been transferred to hit 
an application to the court and its action directing the deed 
to be made to him upon compliance with the terms of the 
statute in other respects is the usu&l method of proceeding: 
The rule upon this subject 1s that such a' bidder may make 
a. valid transfer of his°bid to a thitd pefson before the éxe- 
cution of the deed, and the court upon the application of 
such assignee may direct the execution of a: conveyance 
immediately to him by the commissioner subject to ‘the equi- 
table rights or liens of other person’ as against ‘the ‘original 
purchaser, which had become vested previous to the assign- 
ment of his ‘bid.. Proctor vs. Farnam, 5 Paige, 614; Hal- 
leck vs. Guy, 9 Cal., 181. : yb 
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According to the record, Augustus E. Bass and the heirs 
of the other Bass are the bidders, and it must be plain that 
the relation of an assignee of a debt due them, the bidder, 
by the estate is an entirely different person from his as- 
signors clothed with no rights by virtue of which he can 
demand title. His interest is in the purchase money. 

Another position taken in reference to this matter is that 
these bidders had, before they occupied this relation to this 
property, “made a warranty deed of conveyance to the 
vendor” (Sanderson) “from whom the said company had 
immediately derived title and were thus bound by their 
said covenants to make good the title of the said company 
to said lot.” Paragraph 7 of this bill, admitting for the 
purpose of disposing of this question, “ that conveyance to 
the grantor subsequent to his deed conveying to another in 
fee with warranty issues to the benefit of his grantee, and 
that the grantor is estopped from denying that he had no 
right at the time of his sale,” (see Sugden on Vendors, 556 
bottom page; top page 204,8 Amer. Ed., where the extent 
and application ot this rule is ciscussed,) it is not seen here 
that these bidders have acquired a good title. Nor do we 
see how it can be maintained that Spratt, the purchaser 
here, has an equity to compel these bidders to pay the pur- 
chase money and acquire the deed, for whatever may be 
their obligations resulting from their bid, such obligations 
exist with reference to the administrator, the heirs or the 
assignees of their debt, and nothing can result to their 
grantee with warranty wntil they have acquired the title, legal 
or equitable. 

Until report and confirmation there is neither legal nor 
equitable title in the bidder. The title here is still in the 
estate, if it was there before these proceedings in the County 
Court. Plaintiffs allege the title to have been in the estate 
" before these proceedings. Whether this is so or not we can- 
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not determine, because the proceedings in the Probate Court 
under which the deed of Sanderson, administrator d. b. n. of 
Foreman’s estate, embracing this lot, was made, and which 
is the foundation of the title of the company as set forth in 
paragraph 2 of the bill, are not before us, and as to this 
matter we must act upon plaintiff’s allegations. 

And if it be true that the title is now in the estate we 
cannot see how Deans, the administrator d. ). n., is under 
any obligation, legal or equitable, to Spratt as to this title, 
This bid is treated in two aspects by plaintitts, first as a bid 
by A. E. Bass and the heirs of J. Bass. It is in this view 
that they claim that the title vested in the grantee of the 
Basses, and through him in the company. Of this matter 
we have just disposed. But it is also claimed that the bid 
here was “in fact for said defendant company.” Now it is 
very evident that it cannot be both. We must treat it as 
one or the other. We have treated it as the record, and 
the distinct allegation that the company was the assignee 
ot the debt requires, and that is that the Basses were the 
bidders. This we think is the case made by the bill. If 
it be that Lockwood, the agent of the company, bid it off 
in the name of the Basses, expecting that the company 
would control the matter by virtue of its relation as as- 
signee of the debt, and that this relation authorized the use 
ot the name of the Basses in the matter, his act in the name 
of the creditors is unauthorized. 

The fact as shown by the report of the commissioner is 
that the bid whether authorized or not was the bid of the 
Basses. The company may have expected to get a title by 
crediting their bid with their debt. Even if the bid was 
their bid, and it was made under that apprehension, we are 
inclined to the view that the court should not confirm the 
sale requiring a cash payment against their protest. 

This disposes of this case, except so far as the allegation ' 
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of the pendency of a suit in equity by the heirs against the 
administrator is concerned. The equity claimed here is not 
based upon the fact that such a suit is pending praying the 
relief asked, nor is it based upon any adjudication of the 
rights of the parties to that suit by the court in that case. 

Spratt claims an equity by virtue of what he conceives 
will be the decree of that court in the pending case. To this 
ease he is no party, nor does he occupy any relation to the 
parties therein, plaintiffs or defendants, by which he can 
control their action. 

Again the relief prayed in the bill is for a decree for an 
alleged devastavit of the administrator, and the allegation 
of Spratt here is that the heirs do not by it seek to change 
the antecedent status of the company as to the title, as set 
forth in this bill by Spratt. Besides, to this bill neither 
Spratt nor the company are parties. The contest is be- 
tween the heirs and the administrator, and whatever may 
be the result neither Spratt nor Knox are bound, as neither 
ot them are parties. The heirs here may see proper to ap- 
prove or assail the acts of this administrator in such man- 
ner as they choose, but their choice does not bind Spratt or 
Knox. Spratt has his own equities, and they are set up 
in this bill, and it is by them that his case must stand or 
tall. We cannot see that any effect can be given to this 
suit except asa /is pendens, which is simply notice of its 
existence and character. 

Looking at the case in view of the allegations of plain- 
tiffs in their bill here it seems to be an effort of the heirs 
to change an unperfected and pending proceeding in the 
Probate Court for the sale of real estate to pay debts to a 
proceeding for a sale for the purposes of distribution, and 
that upon the ground that no debt was due, and the credi- 
tor or his assignee is not a party to the suit. Woulda court 
of equity do this? 
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We do not deem it improper here to state what we con- 
ceive to be the relations of Deans, the administrator, to 
Spratt, the purchaser, and to the company, the vendor, as 
they were the subject of considerable discussion in the ar- 
gument of the case. As to the institution of the proceed- 
ings to sell in the Probate Court, Spratt alleges that the 
said defendant company, for the purpose of perfecting its 
title to said lot, as your orators are informed and believe, 
and upon such information charge the fact to be, procured 
the said George Wheaton Deans, an attorney of this court 
and the attorney of said defendant company in the matters 
growing out of said sale as hereinbefore stated, to sue out 
of the Probate Court letters of administration d. b. n. on 
the estate of Foreman, deceased ; that J. C. Greeley, the 
agent of the company, became a surety on his administra- 
tion bond, and that a sale of the lot was had. Now, so far 
as the purchaser, Spratt, is concerned, we can see no ground 
for any objection to this institution of this proceeding to 
perfect his vendor’s title. That is precisely what his ven- 
dor contracted with him to do, and which he says he de- 
sires. Ina subsequent portion of his bill, Spratt alleges, 
upon advice and belief, that the company and Deans are 
negotiating for a sale of said lot with the title acquired or 
sought to be acquired by the last administrator’s sale to a 
third party with the purpose of throwing additional com- 
plications and embarrassments about him in the assertion 
of his rights acquired under the contract of sale. As to 
this contract of sale, Deans, the administrator, occupies no 
such relation to the vendee, Spratt, as imposes an obliga- 
tion to protect his interest in any respect, and if there is 
anything in connection with the sale which would lead the 
administrator to oppose confirmation or otherwise affect 
the sale, or if he is aiding the vendor in a negotiation look- 
ing to a subsequent sale by the vendor, the only restraint 
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upon his action is such as arises from his duty to those he 
represents, or to whom he is under legal or equitable obli- 
gations, and Spratt is not embraced in this class. 

If the administrator here is the attorney of the creditors, 
he has assumed a position of hostility to the heirs. If he 
represents the debt it is his duty not to contest it, which it 
is his duty to the heir to do, if there is legal ground for so 
doing, but it is not seen what this has to do with the rights 
ot the vendee, Spratt. It may be the foundation of pro- 
ceedings by parties having an actionable interest looking 
to his removal as administrator or for proceedings in the 
proper forum upon the ground that there is no debt for 
which the estate is bound, or it may be ground for action 
against him in reference to action in his office as an attor- 
ney. But such inconsistent relation, if it exists, (and it is 
not the purpose of this court to say that it does exist, and 
what is here said is only in reference to the argument 
made,) can certainly never be urged as a ground upon which 
any equity in favor of his clients is to be operative to in- 
vest them with the legal title to this lot for the benefit of 
Spratt, the purchaser. 

A question which we have not discussed here, because 
we have deemed it unnecessary, is whether an order of the 
County Court confirming the sale is not necessary to take 
it out of the statute of frauds. Attorney-General vs. Day, 
1 Ves. Sr., 221; Browne on the Statute of Frauds, 4 Edi- 
tion, §265. 

The order overruling the motion to dissolve the injunc- 
tion is reversed, and the case will be remanded with direc- 
tions to enter an order dissolving the injunction and for 
further proceedings. 

A petition for rehearing was filed in this case, and the 
rehearing was denied. 
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Joun H. Brown eT AL., APPELLANTS, Vs. Mary Manrzyck, 
APPELLEE. 


1. A master’s deed executed to a purchaser under a decree of foreclos- 
ure, which decree directed the sale of the mortgaged property, 
and that the master on such sale execute and deliver to the pur- 
chaser a deed of conveyance, and that the purchaser be let into 
possession under such deed, is evidence of title without showing 
confirmation of the sale. 


2. A writ of assistance may be granted to put out of possession of 
land sold and conveyed under a decree of foreclosure, a person 
not a party to the suit who has come into possession since the 
commencement of the foreclosure suit with the consent and con- 
nivance of the mortgagor, although he claims possession under a 
tax title, it appearing also that such claim is made not in good 
faith but by collusion with the mortgagor for the purpose of 
keeping the purchaser under the foreclosure sale out of posses- 
sion. 

Appeal from the Circuit Court tor Duval county. 
The facts of the case are stated in the opinion. 


Geo. Wheaton Deans tor Appellants. 
M. C. Jordan and F. F. L'Engle for Appellee 


Tue Curer-Justice delivered the opinion of the court on 
the motion: 


This is an appeal from an order of the court of chan- 
cery granting a writ of assistance to obtain possession of 
property sold and conveyed to appellee under a decree of 
foreclosure of a mortgage. 

Appellee filed her bill to foreclose a mortgage exe- 
euted by John H. Brown and wife, and a final decree 
of sale was made in which it was directed that the property 
be sold; that on such sale the master execute and deliver 
a deed to the purchaser, and that the purchaser be let into 
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possession on production of the deed. It appears that 
Brown had been in possession from 1875 to within a few 
weeks prior to the 11th of November, 1882, living there 
with his wife and family. The decree of sale was made 
24th of June, 1881, and the sale took place 2d of Septem- 
ber, 1882, whereupon the master’s deed was executed and 
delivered to appellee as purchaser. 

October 30, 1882, a writ of possession was issued to the 
sheriff, who made return that Brown and wife were not in 
possession, but that one Robert E. Lewis was in possession 
by George A. Lewis, his agent, and the sheriff therefore 
did not deliver possession to the appellee. Thereupon she 
filed her petition for a writ of assistance as against Brown 
and wife and Lewis, claiming that Lewis went into posses- 
session subsequent to the commencement of the foreclosure 
suit in collusion with Brown for the purpose of defrauding 
and harassing her and keeping her out of possession ; that 
Lewis, who is a relative of Brown or his wite, pretends to 
have title to the property, but that such pretended claim is 
a contrivance of Brown to keep possession. 

Notice of the application for a writ of assistance was 
served on Lewis, who appeared, and upon affidavits and ex- 
hibits filed, moved to dismiss the petition upon the ground 
that there had been no confirmation of the sale under the 
foreclosure proceedings ; and upon the further ground that 
Lewis was the owner and in possession of the premises, and 
had such possession before the commencement of the fore- 
closure suit, and is still in possession as the owner by a title 
independent of Brown and his wife. 

The court refused to dismiss the petition, and upon the 
hearing ordered that a writ issue directing the sheriff to 
put Brown and Lewis out of possession and to put the pe- 
titioner in full possession. 

From this order Brown and wife and Lewis have ap- 
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pealed, and pray a reversal of said order on the grounds, 
1, that there had been no confirmation of the master’s re- 
port of sale under the mortgage foreclosure; and 2, that 
Lewis was not a party to the foreclosure proceedings and 
therefore not bound by decree and sale, and that he was 
the owner in possession by a title independent of Brown 
and his wife. 

As to the first ground, we have already decided at the 
present term in the case of Petty vs. Mays et a/., executors 
of Jones, that under a decree directing a sale of mortgaged 
premises, and that the master on such sale execute and de- 
liver to the purchaser a deed of conveyance, and that the 
purchaser be let into possession under such deed, such deed 
is evidence of title and of the right of possession without 
a confirmation of the master’s report of sale. We are cited 
to the English rule that no title is vested in the purchaser 
until after confirmation of the master’s report. But under 
the English practice a deed was never executed and deliv- 
ered until such confirmation, and such is the practice in 
some of the States here. Where, however, the decree di- 
rects a deed to be executed to the purchaser on the comple- 
tion of the sale, as in this case, it is held, we believe uni- 
formly, that the deed alone is evidence of title. (Miller vs. 
Sherry, 2 Wallace, 237, and other cases cited in Petty vs. 
Mays ef al.) Our attention is called to Williamson vs. 
Berry, 8 How., U. S., 546, cited in Rorer on Judicial Sales, 
$76, where it is said that a sale under an ordinary decree 
carries no title until the report of sale is confirmed, but in 
that very case the court say: ‘“‘ We do not mean to say that 
such cautionary proceedings upon sales under decrees and or- 
ders in chancery may not be dispensed with by a special 
order of the chancellor to permit them, but that such are 
the proceedings where no special order has been given.” 
In this case such special order appears in the decree, di- 
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recting a deed to be executed to the purchaser and a distri- 
bution of the purchase money. 

Upon the second ground upon which a reversal is asked, 
it is necessary to examine the proofs betore the chancellor. 

The depositions are somewhat voluminous, but a brief 
statement from them will be sufficient. It appears that 
Brown and wife have occupied the premises from 1875 
down to “a few weeks” before November 11, 1882; that 
the decree of sale was entered in June, 1881, and the sale 
was made September 2, 1882. 

Brown says he paid a certain claim for repairs on the 
house “in rent and board ” for Lewis and his brother, from 
which we infer that Lewis boarded with his family. 

Geo. A. Lewis swears that he has been in possession for 
his brother, Robert E. Lewis, “ ever since the commence- 
ment of said foreclosure suit and at the time of the decree 
therein, and is still in possession of said property for said 
Robert E. Lewis.” 

We do not find any statement that he had such posses- 
sion before the commencement of the suit. ° 

The following exhibits were produced by appellants: A 
deed to A. Fries, executed by the County Clerk, dated De- 
cember 10, 1877, for the unpaid taxes of 1875, of the prop- 
erty in question. Also a deed by Fries to Robert E. Lewis, 
dated February 4, 1878. Also a deed by the City Clerk of 
Jacksonville to Robert E. Lewis, dated 12th July, 1879, 
for the city taxes of 1875. Also a deed by the County 
Clerk to Lewis dated 8th July, 1878, for taxes of 1876, 
upon certificate of sale issued to Fries and assigned to Lewis. 

On the part of the appellee the following exhibits were 
introduced: Deed of County Clerk to M. C. Jordan dated 
December 29, 1879, for unpaid taxes of 1877, on certificate 
of sale to A. Fries, assigned to Jordan; deed by City Clerk 
to Jordan dated December 29, 1879, for taxes of 1876, on 
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certificate ot sale issued to F. F. L’Engle, assigned to Jor. 
dan; deed by City Clerk to Jordan dated December 29, 
1879, for taxes of 1877, on certificate of sale issued to Rob- 
ert E. Lewis, and by him assigned to Jordan: deed of 
sheriff to Jordan dated December 1, 1879, under execution 
upon a judgment of James K. Robinson against Robert E, 
Lewis and John H. Brown, rendered in the Circuit Court 
for Duval county on the first day of September, 1879 ; also 
a deed by Jordan dated 21st December, 1879, conveying 
the same property to John H. Brown, duly executed and 
recorded. 

These deeds and others, as appears by the depositions, 
were obtained for the purpose of removing obstructions in 
the way of Brown’s title, in order to enable him to give 
the mortgage dated 31st December, 1879, to Mrs. Marzyck 
which was foreclosed. One of the tax deeds to Jordan, it 
will be noticed, was executed in pursuance of a city tax 
sale for the taxes of 1877, on which sale Robert E. Lewis 
was the purchaser, and the certificate of sale was assigned 
-by Lewis to Jordan, upon which Jordan obtained a deed 
December 29, 1879. 

Whatever interest Lewis had was based upon tax deeds 
issued upon sales for the non-payment of taxes levied prior 
to 1877. When, therefore, he assigned to Jordan the cer- 
tificate of the sale to himself for the taxes of 1877, enabling 
Jordan to obtain a deed thereon, and to convey the lot to 
Brown, he was estopped from setting up a claim of title or 
right of possession under prior tax sales as against Brown's 
mortgagee. 

E. J. Murphy swears that Brown told him “that he in- 
tended to beat said Jordan in his efforts to get said prop- 
erty for Mary Marzyck, that he intended when the effort 
was made to put him, Brown, out, he would put somebody 
else on the property against whom the writ of possession 
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. would not run, and whom they could not put out under 
said writ, and that he would keep said Jordan out ot said 
; property until next spring, and the said Jordan would have 
f to commence proceedings all over again.” 

’ There is in the record an affidavit made by a brother of 
Robert E. Lewis stating that Robert, at the time of the 
alleged execution sale under the judgment of Robinson 
against Lewis and Brown in 1879, was a little under 
twenty-one years of age; that he was born in January, 
1859. Robert himself says nothing on the subject. He 
was a relative of Brown, Brown “ boarded ” him, and he 
seems to have been engaged in dealing in tax titles for 
Brown’s benefit. Whether he was of lawful age at the 
time of that judgment and execution sale is of little conse- 
quence here. He aided Brown and Jordan in the matter of 
the last tax title, obtaining the tax certificate and assigning 
it to Jordan in the process of perfecting a tax deed in order 
that Brown might obtain a clear record title as a basis of 
his mortgage to Mary Marzyck. Brown employed Jordan 
to pertect the whole business. Lewis has been of lawful 
age at least since January, 1880, and does not appear to 
have taken any steps toward revoking any acts done dur- 
ing his minority. 

It does not appear that Lewis had possession before the 
commencement of the foreclosure suit. It is only shown 
that he had possession “ever since the suit was com- 
menced,” and the legitimate inference from all the cireum- 
stances is that he claims possession in the behalf of Brown 
and for the purpose of causing delay and trouble and not in 
good faith under an adverse title. 

From this state of facts, as they appear in the record, the 
Chancellor was clearly right in concluding that Robert E. 
Lewis has no equitable standing in resisting the execution 
of the decree of sale and the possession of the property un- 
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der the master’s deed. He does not put himself under oath 
in relation to any fact in the case, but permits his name to 
be used (if indeed he knows anything about the business) 
by those who use it to accomplish an unconscionable end. 
If he has any legal rights in the premises he may enforce 
them before the proper tribunal, but as the case stands here 
he seems to have been the instrument of others in a manner 
not commending itself to favorable consideration. 

A proceeding of this character was entertained by the 
Chancellor in Van Hook vs. Throckmorton, 8 Paige, 33. 

The decree appealed from is affirmed. 





Lycureus G. StewarT, APPELLANT, vs. SaRau A. Stew- 
ART, APPELLEE. 


1. A deed signed by the grantor and attested by two witnesses, and 
delivered to the grantee (a married woman) or to her husband, 
is good as between the parties, though the acknowledgment 
taken by a Justice of the Peace out of his own county may be 
invalid. 

2. Parol evidence that one party ‘‘ conveyed the land’’ to another, in 
a suit in equity involving the question of title, is not sufficient to 
prove a conveyance in fee. It is only when the deed is lost or 
destroyed, or is withheld by the other party to the suit, that parol 
evidence is admissible to prove the due execution and the con- 
tents of the instrument. , 

3. Parol proof of a deed of conveyance, when admissible, must clearly 
show the due execution of the deed and so much of its contents 
as will enable the court to determine the character of the instru- 
meut, the identity of the property, and the quantity and quality 
of the estate conveyed. 

4, Where a party files a bill to quiet the title to land, or to prevent or 
remove a cloud, it is necessary to establish his legal title as 
against the claim of the party defendant. 


5. Neither a party to a suit nor his assignor or grantor should be 
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allowed to testify to transactions or communications between 
such persons and a person deceased, as against an heir at law, 
legatee or devisee of the deceased, except where the last named 
persons have testified in respect to the same transactions or com- 
munications, and a court of equity will disregard testimony given 
in violation of this statutory rule, though no objection was made 
to its introduction. McClellan’s Digest, 318, Section 24; Tunno 
vs. Robert, 16 Fla., 750. 

6. Decree (as to title of land) reversed without prejudice to the right 
of complainant to assert or maintain any legal title she may have 
in any other suit or proceeding. ° 


Appeal from the Circuit Court for Marion county. 
The facts of the case are stated in the opinion. 


S. D. McConnell for Appellant. 
W. W. Hampton and John G. Reardon for Appellee. 


Tue Cuter-Justice delivered the opinion of the court: 


This is a suit brought by Mrs. 8S. A. Stewart, appellee, 
to enjoin Lycurgus G. Stewart from taking certain proceed- 
ings before the County Court in the matter of the estate of 
her husband, Richard A. Stewart. 

By an amended bill she seeks the decree of the court 
declaring certain real estate to be her separate property and 
her estate of inheritance,-and that she be not further an- 
noyed by the interference of parties claiming as heirs or leg- 
atees. The decree sustains the prayers of the original and 
amended bills. 

To support her claim she produces a deed executed by 
Calvin W. Keep and wife to herself, dated October 6, 1875, 
conveying the property to her in fee simple. This deed 
was objected to as evidence on the grounds—1, that no pre- 
cedent title was shown in Keep, and 2, that the deed was 
not executed and authenticated in the manner required by 
law. This objection goes only to the manner of its authen- 
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tication, and not to the actual execution of the deed by the 
grantors. It is signed and sealed by the grantors in the 
presence of two subscribing witnesses. It appears by the 
certificates of acknowledgment and proof and by the testi- 
mony in the case that the Justice of the Peace certifying 
the same was an officer of Alachua county, and that he 
took the acknowledgment and proof and certified the same 
within the county of Marion. This act of the Justice be- 
yond his territorial jurisdiction may be void, but yet the 
deed is good inter partes. As such it was proper evidence 
as a link in the chain of title. The complainant is in pos- 
session of the land. She testifies that she had the deed in 
her possession on the day of its execution, and put it in 
her trunk. After her husband’s death it was found among 
his papers, and she then had it put upon record. Fromall 
the evidence in the case the deed seems to have been exe- 
euted and delivered by Keep to Stewart, or to his wife, for 
the purpose of conveying all the legal title with which 
Keep was invested to Mrs. Stewart, and there was no error 
in so receiving it. 

On the part of the defendants there was put in evidence 
a deed of the land in question executed by Ellis, executor 
of the estate of Paul McCormick, to Richard A. Stewart, 
dated October 5, 1875. 

Also another deed by Ellis, executor, &c., of Paul Me- 
Cormick, to Richard A. Stewart, dated December 1, 1874. 

As to these two deeds, while the description of the va- 
rious lots are not identical in words, they doubtless refer to 
the same lands, and the last deed in the order of date may 
have been made to correct some fault in the deed first exe- 
euted. There is no explanation in the record. 

There was alsoadeed in evidence executed by Calvin W. 
Keep and wife to Richard A. Stewart dated September 15, 
1876, conveying the same lands. 
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For the purposes of this case it is thus shown that the 
title was conveyed to R. A. Stewart by the executor of Mc- 
Cormick. This is the origin of the title claimed on either 
side. 

There is no conveyance in evidence vesting the title in 
Keep or his wife. Keep testifies that Stewart bought the 
land of McCormick’s executor. He also testifies that Stew- 
art conveyed it to him before he conveyed to Mrs. Stewart. 
Mrs. Stewart testifies that she has no knowledge as to how 
Keep obtained a title to the land, but she had been in- 
formed of it by some one. George W. Wilson testifies 
that Mr. Stewart repeatedly told him that “ Oak Lawn,” 
the place where they resided and the property in dispute, 
had been and was deeded to his mother, complainant, and 
she should never be troubled ih regard to it. Lycurgus G. 
Stewart, defendant, testified that he was intormed by his 
brother, Richard A. Stewart, that soon after he purchased 
the property from Ellis he conveyed it to C. W. Keep to 
keep his creditors in Louisiana from getting hold of it 
whilst he was absent in the West Indies. 

This is substantially all the testimony as to the title of 
C. W. Keep or his wife. 

There are in the record copies of two papers purporting 
respectively to be the last will and testament of R. A. 
Stewart. The first gives all his property absolutely to 
Mrs. Stewart, complainant. This is dated February 16, 
1877, was proved before the County Judge,and Mrs. Stew- 
art appointed administratrix. The second will is dated 
September 15, 1879, and was admitted to probate Novem- 
ber 4, 1880, and the probate and letters upon the first will 
were revoked, from which proceedings an appeal was taken, 
and is now pending in the Cireuit Court. By the terms of 
the will last made Mrs. Stewart has an estate for life in all 
the real and personal property, and at her death it is to go 
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to her son, George W. Wilson, his stepson, and Owen 0, 
Stewart and Lycurgus G. Stewart, his brothers, and to their 
heirs, &c.; the “Club Orange Grove” to Richard A. §, 
Abbott; a legacy of $1,000 to Owen C. Stewart, and sup- 
port during the life of Mrs. Stewart, to be provided by her, 
to Lycurgus G. Stewart. 

From this we discover that Mrs. Stewart, George W. 
Wilson, her son, and Lycurgus G. Stewart, are interested 
in the event of this suit. The statute provides that no 
party to such action or proceeding, nor any person inter- 
ested in the event thereof, nor any person from, through 
or under whom any such party or interested person derives 
any interest or title by assignment or otherwise, shall be 
examined as a witness in regard to any transaction or com- 
munication between such witness and the person at the 
time of such examination deceased, against the executor, 
administrator, heir at law, next of kin, assignee, legatee, 
devisee or survivor of such deceased person, unless the op- 
posing party shall have been examined in his own behalf 
touching such transaction or communication. Laws of 
1374, Ch. 1983, Sec. 1; McClellan’s Digest, 318, $24. 

All the testimony of Mrs. Stewart, George W. Wilson, 
Lycurgus G. Stewart and C. W. Keep relating to transac- 
tions and communications had with R. A. Stewart in his 
lifetime was inadmissible. A large portion of their testi- 
mony was of the character which the statute says shall not 
be received in this suit. “The statute expressly provides 
that no such person shall be ‘ examined as a witness’ in re- 
gard to such communication or agreement of the deceased 
party, and while we perceive no objection by the plaintiff 
in this record to such examination, still in a suit in equity 
we deem it our duty to regard and enforce the express pro- 
vision of the statute covering the subject.” Tunno vs. 


Roberts. 16 Fla.. 750. 
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There was no legal evidence of the existence of any con- 
veyance by R. A. Stewart to C. W. Keep or his wife of these 
lands in the testimony of those witnesses. No witness tes- 
tifies to the actual existence of such a deed except Keep, 
there is no testimony showing whether it was witnessed, 
and there is no evidence as to its present existence or its 
loss, or that it is in the possession of the other party, nor 
other reason why it is not produced, nor is there any founda- 
y. tion for the introduction of testimony as to its contents. Nor 
indeed is there a word of legitimate testimony as to the 
| identity, quality or quantity of the estate conveyed to 
) Keep. 
: In this condition of things no court can properly recog- 
nize a title in Keep. Even if the loss or destruction of the 
alleged deed from Stewart to Keep had been shown, the 
| proof here falls short of shewing the purport of it. “The 
| substance of the agreement ought to be proved satisfacto- 
rily ; and if that cannot be done the party is in the condi- 
tion of every other suitor in court who makes a claim he 
cannot support.” Taylor vs. Riggs, 1 Pet., 600. 

In the case of Metcalf vs. VanBenthuysen, 3 N. Y. Rep., 
| 424, the court, in deciding a similar question, places its de- 
cision “ upon the ground that a title to lands duly authen- 
ticated by written evidence ought not to be set aside on 
the assumption of a previous lost conveyance, except upon 
clear proot by the claimant of the execution and existence 
of the supposed deed, and of so much of its contents as 
will enable the court to determine the character of the in- 
strument. The complainant’s proof falls short of this, and 
it is therefore unnecessary to consider whether the loss of 
the deed is shown satisfactorily.” 

The decree of the chancellor confirming the master’s re- 
port as to the matters alleged in the amended bill, and de- 
claring “ that the said Sarah A. Stewart holds in her own 
55 
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right the legal and equitable title and ownership in and to 
the said real estate, and all and every the improvements 
thereon free from the claims or demands of the estate of 
R. A. Stewart, deceased,” and its results and consequences 
and annulling the deed of C. W. Keep and his wife to R. 
A. Stewart, dated 15th September, A. D. 1876, as a cloud 
upon her title, is reversed without prejudice, however, to 
the right of the complainant, Sarah A. Stewart, to assert 
or defend any title or interest she may have in the property 
in controversy in any other suit or proceeding. 





Joun E. THompson as ExkcuToR oF THE Last WILL ANp 
TESTAMENT OF OLIVIA GIBBONS, APPELLANT, VS. JOHN L. 
McDermott, APPELLEE. 


i. In a suit in equity brought to set aside a will executed by a feme sole, 
upon the ground that the same was revoked by her subsequent 
marriage, her children by a former marriage who are the lega- 
tees under the will are necessary parties. 

2. Ina suit in equity against infants, process should be served upon 
them and a guardian ad litem appointed by the court to defend 
them, notwithstanding their legal guardian is also a party. 

3. Where a general guardian appears and makes the defence required 
by law and is heard by the court as the representative of the in- 
fant, such action is equivalent to his appointment as guardian ad 
litem ; but the cause should not be heard without answer in be- 
half of infant defendants. 


4. There can be no default taken against infant defendants. 


Appeal from the Circuit Court of Monroe county. 

The case is sufficiently stated in the opinion. The points 
decided as to parties and practice were not raised by coun- 
sel. 
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L. W. Bethel tor Appellant. 
W. C. Maloney, Jr., and George P. Raney tor Appellee. 


Tue CuieF-JustTIce delivered the opinion of the court: 


This is an appeal from a decree declaring that the will of 
Olivia Gibbons dated October 30, 1877, was revoked by the 
subsequent marriage of the testatrix to John L. McDermott, 
the complainant, and the birth of her son, James L. Me- 
Dermott, as prayed in the bill. The object of this appeal, 
according to the petition of appellant, is to reverse this de- 
cree. 

Another question, however, is presented by an inspection 
of the bill. It is brought “ against John E. Thompson, as 
the executor of the last will and testament of Olivia Gib- 
bons, deceased, and against George Edward and Thomas 
Eugene Gibbons, minor children of the said Olivia Gib- 
bons, deceased, as aforesaid, by their guardian, John E. 
Thompson.” These minors are children of the testatrix by 
a former marriage. The prayer of the bill is that the will 
be set aside “as illegal and utterly void,” &. The prayer 
for subpeena asks that the writ be “ directed to the said 
John E. Thompson, as executor of the last will and testa- 
ment of Olivia Gibbons, deceased, and to George Edward 
and Thomas Eugene Gibbons, minor children of the said 
Olivia Gibbons, through their guardian, John E. Thomp- 
son.” 

The subpeena was served on “ the said J. E. Thompson.” 
No service was made on the minor children, who were the 
legatees of the entire real and personal property under the 
will of their mother. 

The decree prayed for directly affected their interest in 
the estate of their deceased mother, and they were there- 
fore necessary parties to the suit. The decree was made 
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without making them parties and obtaining jurisdiction of 
their persons. 

There is no statutory provision regulating service of pro. 
cess upon minor defendants. It is controlled by the gene. 
ral rule in chancery, which is that “in a suit against an 
infant process should be served upon him and a guardian 
ad litem appointed by the court.” Brock ef a/. vs. Doyle, 
18 Fla., 172; Carrington vs. Brents, 1 McLean, 167; 
Walker vs. Hallett, 1 Ala., 379; Graham vs. Sublett, 6 J. 
J. Marsh., 45; 1 Barb., Ch. Pr., 51: 1 Dan. Ch. Pr., 153: 
*161,n. 1; Eq. Rule 36, Fla. 

The citation of a minor should be served in the presence 
of his legal guardian, or in the presence of some person upon 
whom the actual care or custody of the minor, for the time 
being, has properly devolved. Kellett vs. Rathbun, 4 
Paige, 102, 106. 

In Massachusetts it was lately held that a guardian ad 
litem need not be appointed if the infant has a probate or 
general guardian, unless the interests of the infant and the 
guardian are in conflict. Mansur vs. Pratt, 101 Mass., 60. 
The authorities cited for this rule are principally cases at 
law in the courts of that State. The rule in equity is thus 
stated in Parker vs. Lincoln, 12 Mass., 19: ‘“ The course in 
chancery, where an infant defendant does not appear volun- 
tarily, is, to send an officer to bring him into court, and 
then a guardian is appointed to defend his interests in the 
suit.” * * “Jt is still necessary to appoint a guardian, 
notwithstanding Lincoln, his legal guardian, is made a de- 
fendant.” And this is one ot the cases cited by Hoar, J., 
in Mansur vs. Pratt. 

It has been held that where service is made upon the 
general guardian and he appears and makes the defence 
required by law, and is heard by the court as the represent- 
ative of the infant, such action is equivalent to his appoint 
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ment as guardian a’ litem. Price vs. Winter, 15 Fla., 67, 
104; Beverleys vs. Miller, 6 Munf., 99. The cause should 
not be heard without answer of the infant defendants. 
Henly vs. Gore, 4 Dana, 1386. 

In the case at bar Thompson is named in the bill as 
executor of the will and as guardian of the infants. Ser- 
vice of subpoena was made upon “the said Thompson,” 
but not upon the infants. 

Thompson appears and answers as executor and not as 
guardian, nor in behalf of the minors. There can be no 
default taken against infants. 4 Dana, 136. They are, 
therefore, not before the court. The decree in nullifying 
the will under which, if valid, the entire estate goes to 
these two children was erroneous. 

For the same reason (that the infants are not before this 
court) it becomes improper to decide whether the will was 
revoked by the subsequent marriage. The following au- 
thorities, however, bear upon the question: 

Chancellor Kent, in 4th Commentaries, 578 (12th Ed., 
p. *527), says: “The will of a feme sole is revoked by her 
marriage. This is an old and settled rule of law; and the 
reason of it is, that the marriage destroys the ambulatory 
nature of the will, and leaves it no longer subject to the 
wife’s control. It is against the nature of a will to be ab- 
solute during the testator’s life, and therefore it is revoked 
in judgment of law by the marriage.” 

This was held in Cotter vs. Layer, 2 Peere Wms., 623 ; 
Doe ex dem. Hodsden vs. Staple, 2 T. R., 684, 695, 697 ; 
Hodsden vs. Lloyd, 2 Bro. Ch., 534, 544; 2 Roper, Hus- 
band and Wife, 69; 1 Jarman on Wills, 4th Am. Ed., 
150; Redfield on Wills, 298, §24; 1 Wms. on Exec. (192), 
228, 6 Am. Ed. by Perkins. 

We forbear expressing an opinion or entering any judg- 
ment upon this branch of the case. If it should again 
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come before this court it might become necessary that the 
question of the power of a married woman to make a will 
or to change or republish a will made before her marriage, 
as the law stood in this State at the time of the marriage, 
should be fully argued by counsel. 

Upon the ground of the absence of necessary parties, the 
decree appealed from is reversed, and the cause remanded 
for such further proceedings as may be had in accordance 
with the practice in equity cases. 






















WiiiamM A. Patrick, APPELLANT, Vs. WILLIAM J. Szars, 
APPELLEE. 

A bill to enforce specific performance of a written contract for the sale 
of land which does not describe or in any manner identify the 
land to be conveyed, otherwise than ‘‘near Kissimmee City, in 
Orange county, to be selected by his (purchaser’s) agent,’ can- 
not be sustained. Paro] evidence cannot be admitted to supply 
a description of land not identified in the writing. 


Appeal from the Circuit Court for Orange county. 
The facts of the case are stated in the opinion. 


St. Clair Abrams § Summerlin for Appellant. 


Hammond & Jones for Appellee. 
Tue Cuter-Justice delivered the opinion of the court: 


Sears filed his bill in equity against Patrick to enforce 
the specific performance ot the following contract : 

“T have agreed to sell W. J. Sears five acres of land near 
Kissimmee City, in Orange county, Florida, for one hun- 
dred dollars, to be selected by his agent. January 13, 
1882. W. A. Patrick.” 
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Sears appointed W. J. White as his agent to select the 
land. White selected the five acres and notified Patrick 
in writing that he had selected it, describing the land se- 
lected, and as the agent of Sears tendered one hundred dol- 
lars in payment and demanded a deed. Patrick refused to 
take the money or to give a deed. 

Patrick demurred to the bill for want of equity. The 
Chancellor overruled the demurrer, and from this order the 
appeal is taken. 

This is not such an agreement as may be enforced in 
equity, because the land is not identified in it, nor did 
either party contemplate any particular five acres. It 
could only be ascertained by the action of the agent chosen 
to select it, and proved by the testimony of the agent or 
other witnesses. 

In Parteriche vs. Powlett, 2 Atk., 383, Lord Hardwicke 
says: “ To add anything to an agreement in writing, by 
admitting parol evidence which would affect lands, is not 
only contrary to the statute of frauds and perjuries, but to 
the rule of the common law betore that statute was in be- 
ing.” In the case of Brodie vs. St. Paul, 1 Ves. Jr., 326, 
Mr. Justice Buller says: “The question here is, what is 
the agreement? The whole depends upon parol. If the 
agreement is certain, and explained in writing, signed by 
the parties, that binds them; if not, and evidence is neces- 
sary to prove what the terms were, to admit it would eftect- 
ually break in upon the statute and introduce all the mis- 
chief, inconvenience and uncertainty the statute was de- 
signed to prevent.” And see Clinam vs. Cooke, 1 Sch. & 
Lefroy, 22, decided by Lord Redesdale. A specific per- 
formance will only be decreed where a specific thing is 
agreed to be conveyed. Shelton vs. Church, 10 Mo., 774. 

If the agreement does not point out and identify the 
premises it is too vague and uncertain to be enforced, and 
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the defect is such that parol proof cannot aid the instru- 
ment. Dobson vs. Litton, 5 Coldw., 616; McGuire ys, 
Stevens, 42 Miss., 724; Holmes vs. Evans, 48 Miss., 247; 
Miller vs. Campbell, 52 Ind., 125; Baldwin vs. Kerlin, 46 
Ind., 426; Johnson vs. Craig, 21 Ark., 533; Parkhurst vs, 
Van Courtlandt, 1 John. Ch., 281; Blair vs. Snodgrass, 1, 
Sneed, 1; Wait’s Actions and Def., 798, $2; Fry on Spee. 
Perf. of Con., §362, n. 17; Waterman on Spec. Pert., 203, 
§154; 1 Greenl. on Ev., $268; and the very numerous cases 
cited in these text books. 

Another fatal objection to the bill is, that it does not ap- 
pear that Patrick owned or had power to convey any land 
near Kissimmee City. Walliams vs. Mansell, 19 Fla., 546. 

The decree overruling the demurrer is reversed, and the 
cause is remanded with directions to sustain the demurrer 
and dismiss the bill. 











Joun Evans ET AL., APPELLANTS, Vs. GEORGE SUMMERLIN, 
APPELLEE. 


1. Where-the deed of a married woman, whereby she seeks to convey 
her separate property, contains the name of herself only as the 
vrantee, and her husband is not named in the body of the deed. 
but signs the deed with her, and both duly acknowledge its exe- 
cution, this is a sufficient assent and joining with her under the 
statute to convey the property of the wife. 

2 The acknowledgment of a married woman of the execution of a deed 
conveying her separate property, which acknowledgment states 
that she made herself a party to the deed ‘for the purpose of 
relinquishing her right of dower’? in the lands described, she 
having no right of dower, present or prospective, but an estate 
in fee, must be considered and construed to be an acknowledg- 
ment of the due execution according to the import of the lan- 
guage of the deed. 


3. Where a bill is filed to reform a deed or perfect a title, it being 
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alleged that there are imperfections in the deed which render 
the title precarious, and it appears that the defects in the deed 
are not material, but that it conveys a good title in law, the bill 
is demurrable for want of equity and should be dismissed. 


Appeal from the Circuit Court for Orange county. 
_ The facts of the case are stated in the opinion. 


John W. Price for Appellant. 
St. Clair Abrams & Summerlin for Appellee. 
THE CurEF-JusTICE delivered the opinion of the court: 


Summerlin filed his bill against John Evans, the hus- 
band of the late Elizabeth Evans, and against Frank Ev- 
ans and others, children and heirs at law of the deceased, 
alleging that on the first day of November, 1873, he pur- 
chased from Elizabeth Evans a tract of land containing 
about eighty acres in Orange county then owned by her as 
her separate property ; that he paid her $2,600 for the 
land, and she and her said husband atterhpted to execute a 


-deed of conveyance to him, and did execute and deliver to 


him a paper purporting to be a deed of conveyance, and de- 
livered to him the possession of the land, of which he has 
been in the possession to the present time; that Elizabeth 
Evans has since died ; that owing to the mistakes of com- 
plainant, who, in the absence of a lawyer, prepared the said 
deed, there were defects in the deed which he is advised 
create a cloud upon his title and form an obstacle to his 
selling the property, which mistakes and defects are as fol- 
lows: The name of said John Evans does not appear in the 
body of the deed as a grantor, though he signed and sealed 
the same with his wife, Elizabeth Evans, and both acknowl- 
edged the execution of the deed before a Justice of the 
Peace, but the name of Elizabeth Evans alone appears as 
grantor in the body of the deed. The acknowledgment of 
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said deed is also defective in this; that though Mrs. Evans 
by the terms of the deed conveyed and intended to convey 
the property in fee, her husband joining therein, yet as the 
form of her separate acknowledgment reads, she acknowl- 
edged and declared that “I did make myself a party to and 
executed the foregoing deed of conveyance for the purpose 
of relinquishing my right of dower in and to the lands in 
said conveyance described and granted, and that said relin- 
quishment and renunciation of dower was and is made 
freely and voluntarily, and without any compulsion, con- 
straint, apprehension or fear of or from my said husband, the 
said John Evans.” This was taken before and duly certi- 
fied by a Justice of the Peace, and the deed was recorded 
August 19th, 1875. 

Complainant says he did not discover the errors and 
omissions in the deed until after the death of Mrs. Evans. 

The prayer of the bill is that the defendants, the hus- 
band and children of Mrs. Evans, be required, by the order 
and decree of the court, to execute to complainant a quit 
claim deed to said tract of land, of all right, title or interest. 
whatsoever therein, and that by the decree of the court the 
said deed may be so reformed as to give effect to the inten- 
tion of the parties, and for such other relief, &c. 

The defendants, John Evans, Frank Evans, Jennie Collier 
and George Collier, demurred to the bill for want of equity, 
and the court overruled the demurrer. From this order 
these defendants appealed. 

Several grounds of error are assigned, but there is only 
one question to be considered, and that is, whether the 
complainant has any ground upon which to stand in a 
court of equity, assuming, without admitting, that the 
court might have power to grant relief it the deed is inop- 
erative by reason of the defects stated. 

The act of February 4, 1835, (McC. Dig., 755, $9,) pro- 














JANUARY TERM, 1883. 








































vides that any married woman owning real estate of inher- 
itance may sell and convey the same as though she were 
sole and unmarried, provided the husband join in such sale 
or conveyance, and the same be duly authenticated in the 
manner prescribed by the laws regulating conveyances of 
real estate, and provided also that such married woman 
shall acknowledge, on a separate or private examination 
before the officer authorized to take her acknowledgment 
of such conveyance, separate and apart from her husband, 
that she executed the same freely, &c. 

There seems to be no question that this deed was exe- 
cuted in conformity to the requirements of law, except, 
whether it was necessary that the name of the husband 
should appear in the body ot the deed, and whether the 
certificate of acknowledgment was sufficient in form and 
substance. 

Statutes similar in substance to the above, relating to con- 
veyances by married women, exist in several States. In 
Tennessee, 10 Heisk., 226, in the case of Friedenwaldt vs. 
Mullen, the court say: “ The purpose or reason why the 
law requires that the husband should join in the deed with 
his wife is, that his assent to the conveyance might appear, 
and that it might also appear that he was present to pro- 
tect her from imposition. 3 Head, 388. Why should he, 
upon the face of the deed, be required to say that he con- 
veys and is seised and possessed and has a good right to 
convey, when these covenants as to the land belonging to 
his wife are not true? All that is required of him to sig- 
nify his assent and presence is his signature. That binds 
him to all the recitals contained in the instrument, and 
makes it as much his deed or obligation as if his name 
was inserted in the body of it. By his signing, delivery 
and acknowledgment of the deed he would be forever es- 
topped from setting up any claim to the property con- 
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veyed.” In Mount vs. Kesterson, 6 Coldwell (Tenn.), 452, 
the same reasoning occurs. 

In Hills vs. Bearse, 9 Allen, Mass., 403, the husband was 
not joined with the wife in the body of the deed as a gran- 
tor, his name first appearing in the “ testimonium clause,” 
and it was signed by both. Regarding the deed as con- 
taining the husband’s written assent to the wife’s convey- 
ance, it was held to be a valid conveyance. The cases of 
Elliot vs. Sleeper, 2 N. H., 525; Woodvard vs. Seaver, 38 
N. H., 29, and Stone et al. vs. Montgomery, 35 Miss., 83, 
107, are substantially identical with the case at bar, and 
they hold that in a conveyance of the wife’s separate prop- 
erty, under a like statute, the wife only being named in the 
body of the deed as the grantor, and the husband’s signa- 
ture and seal being affixed with hers, both acknowledging 
the execution, he is estopped from setting up any claim to 
the property against the grantee, and the title of the wife 
was conveyed by his co-operation. 

No case is cited, and we have found none to sustain any 
other conclusion. We are entirely satisfied, not only upon 
authority but upon well-settled principles of law, that the 
deed of Mrs. Evans, in which her husband joined in the 
manner and under the circumstances stated in the bill, if 
properly acknowledged, was sufficient in law to convey her 
legal title to the complainant. 

It becomes necessary next to ascertain whether the exe- 
eution of the deed was duly acknowledged. The acknowl- 
edgment ot John Evans, the husband, and the certificate 
thereof are not questioned. He acknowledges that he exe- 
cuted the deed for the uses and purposes therein expressed, 
that is, to transfer the title from Mrs. Evans to the grantee. 

In Stone vs. Montgomery, 35 Miss., 83, where the wife 
had signed a deed conveying her separate property, and in 
which she was named as sole grantor, but her husband had 
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signed and acknowledged the deed with her, as in the case 
at bar, the acknowledgment was that she “did on a pri- 
vate examination made of her, apart from her husband, ac- 
knowledge that she signed, sealed and delivered the same 
as her voluntary act and deed, and without any tear, 
threats or compulsion of her said husband, and in bar of 
dower.” It was there held that the estate conveyed being 
the property of the wife, the intention was to convey her 
entire right of property, and having acknowledged that she 
had voluntarily executed the deed that was all that the law 
required ; and that the words “in bar of dower” neither 
added to nor limited the effect of the acknowledgment that 
she had executed the conveyance. 

Hartley vs. Ferrill, 9 Fla., 374, fully decided the ques- 
tion. There the acknowledgment of a married woman of 
the execution of a deed of her separate property stated that 
she “executed the same with the intent thereby to re- 
nounce, release, relinquish, and forever quit claim, all my 
right, title and interest of dower in and to the lands and 
tenements therein mentioned,” &e. The certiticate was al- 
most identical in form and subsiance with the paper before 
us in this suit. DuPont, C. J., in delivering the opinion 
of the court, says: “ If the words ‘of dower’ were stricken 
out, there could be no doubt as to the sufficiency of the ac- 
knowledgment. Shall these words be permitted to defeat 
the evident intention of the parties to the iustrument ? 
The execution of this acknowledgment was manifestly in- 
tended to convey some interest in the premises, or it was 
made in pursuance of a premeditated fraud. Mrs. Sellers 
had no dower interest; her only interest was in the tee. 
If the fee was not intended to be conveyed, ‘then no inter- 
est was passed to the grantee, and the whole transaction 
bears the impress of an unmitigated attempt at fraud. We 
will not do this lady the injustice to put such a construc- 
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tion on her act; but will rather attribute the insertion of 
the word ‘dower’ to the lack of information or inadver- 
tence ot the officer who made the examination. We think 
the word may be discarded as surplusage without doing 
violence to any principle of law.” 

This reasonable construction has stood for upwards of 
twenty years, and may be considered as a settled rule of 
law and of property rights ; and if the question was new 
we should make the same rule in the present case. The 
grant in the deed is that of her estate in the land. She ac- 
knowledges that she executed it freely and without com- 
pulsion, fear or restraint of her husband. This is all that 
the law requires. The word “ dower ” has no meaning, be- 
cause she had no dower, and the use of the word in the ac- 
knowledgment does not limit the estate intended to be con- 
veyed as expressed in the terms of the deed itself. 

The result is that we find from the case presented in the 
bill that the complainant has a valid title at law, and there 
is no ground for the interposition of a court of equity. 
The decree of the Chancellor overruling the demurrer must 
be reversed and the cause remanded, with directions to sus- 
tain the demurrer and dismiss the bill for want of equity. 





WitiramM Bryan, Puaintirr in Error, vs. ‘HE STATE OF 
FLor1pa, DEFENDANT IN ERROR. 


1. Bryan and Bass were indicted as principals in a murder. Counsel 
for Bryan asked the court to charge the jury, that if Bass in- 
flicted the mortal wound Bryan should be acquitted : Held, That 
under the circumstances of the case such refusal so to charge was 
not error. 

2. It is always necessary to prove the venue as laid in the indictment, 

but if the evidence raises a violent presumption that the offence 
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for which the prisoner is indicted was committed in the county 
alleged, it is sufficient. 

8. On the trial of an indictment for murder, charging the killing to 
have been effected by shooting in the left breast, the evidence 
showing that there were three bullet wounds, one in the left 
breast, one in the back, the other in the head, each one necessa- 
rily mortal, all given by the accused at the same time, and under 
the same circumstances, but showing that death ensued instan- 
taneously from the wound in the head: Held, Not such a vari- 

| ance as would amount to error. 


4. The proof must show that the killing was effected by the accused in 
the manner charged in the indictment, but where there is no 
possibility of his having been misled, or in any way embarrassed 
in his defence by the variance, it will be disregarded, 


Writ of Error to the Circuit Court for Lafayette county. 
The facts of the case are stated in the opinion. 


J. N. Stripling tor Plaintiff in Error. 


The Attorney-General for the State. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court: 


On the second day of December, A. D. 1881, the grand 
jury of Lafayette county indicted William Bryan for mur- 
der in the first degree. The prisoner was tried at the May 
term of the court held in said county, was convicted as 
charged and sentenced to death. A motion for a new trial 
was duly made and denied. The case is here by virtue of 
a writ of error, and the errors assigned, three in number, 
are as follows: 

1. The court erred in refusing to charge the jury as re- 
quested by counsel as follows: “If it is alleged in the in- 
dictment that a certain wound caused the death, and the 





proof shows that another wound caused the death, then 
you should acquit the detendant.” 
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2. If you believe from the evidence that the defendant, 
Bass, inflicted the mortal wound, then the defendant, Bryan, 
should be acquitted, for Bryan could not be principal in 
the first degree if Bass inflicted the wound that produced 
death. 

3. The court should have set aside the verdict and 
awarded a new trial, because the venue was not proven and 
because the proofs did not support the allegations as to the 
wound that produced the death. 

The indictment charges that the prisoner and one Daniel 
W. Bass, laborers, &c., with force and arms at and within 
the county of Lafayette and State of Florida, “ in and upon 
one Robert Moore unlawfully, feloniously, wilfully, of their 
malice aforethought, and with a premeditated design to 
effect the death of him, the said Robert Moore, did make 
an assault, and that the said William Bryan then and there 
had and held in his right hand a pistol then and there 
charged,” &c., &c.; that said William Bryan discharged 
such pistol, &c., and mortally wounded the said Moore, of 
which wound Moore instantly died; that the said “ Daniel 
U. Bass then and there unlawfully, feloniously, wilfully, of 
his malice aforethought, and from a premeditated design 
to effect the death of the said Robert Moore was then and 
there present, aiding, helping, abetting and comforting and 
assisting,and maintaining the said William Bryan, the said 
felony and murder aforesaid to do and commit, and so the 
grand jurors aforesaid, upon their oaths aforesaid,do say that 
the said William Bryan and the said Daniel U. Bass, the 
said Robert Moore then and there in the manner and form 
aforesaid, and by the means aforesaid, unlawfully, felo- 
niously, wilfully of their malice aforethought, and from a 
premeditated design to eftect the death of him, the said 
Robert Moore, did kill and murder,” &c. 

These parties were both indicted as principals. The in- 
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dictment charges Bryan with having inflicted the mortal 
wound ; the evidence consists of his confessions, together 
with the statement made by Bass on the trial, and cireum- 
stances which tend to corroborate his confessions. There 
was no proof tending to show that Bass inflicted any 
wound, save only the statement of Bryan, which evidently 
the jury did not believe. What the verdict of the jury 
was as to Bass nowhere appears in this record, the writ of 
error being taken by Bryan alone. The court committed 
no error in refusing to charge as requested in the second 
assignment of error. It is said in Chitty Crim. Law, Vol. 
1, page 214, that “if A. be indicted as having given the 
mortal stroke, and B. and C. as present, aiding and assist- 
ing, and upon the evidence it appears that B. gave the 
stroke, and A. and C. were only aiding and assisting, the 
evidence will maintain the indictment and judgment be 
given against all the defendants, for it is only a circumstan- 
tial variance, as, in law, the mortal blow is the act of all 
that are present aiding and abetting.” If the indictment 
had not particularly alleged that Bryan gave the mortal 
wound, and had the evidence shown on the trial that Bass 
fired the fatal shot, yet Bryan would have been equally 
guilty of the murder as Bass. The allegation in the indict- 
ment is, that Bryan fired the fatal shot, and the evidence 
sustains the allegation. 1 Hale’s P. C., 487; 2 Hale’s P. 
C., 292; Roscoe’s Cr. Ev., 568; Am. Cr. Law, 6th Ed., 
§598, 129 ; Rex vs. Culkin, 5 Car. & Payne, 121; 1 Chitty 
Or. L., 559. 

The third assignment of error, “ because the venue was 
not proved,” is not sustained by the evidence. The wit- 
ness, A. G. McAulay, clearly proves the time and place. 
He says: “This was on Saturday night, 24th of Novem- 
ber, 1881, in Lafayette county, Florida.” It is necessary to 
prove that the facts occurred within the county named in the 
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indictment, and within the court’s jurisdiction ; but, if the 
evidence raises a violent presumption that the offence 
for which the prisoner is so indicted was committed in the 
county where he is tried it is sufficient. 1 Am. Cr. L, 
$601, 6th Ed. 

The first assignment of error, that the court erred in 
refusing to charge, that “it it is alleged in the indictment 
that a certain wound caused the death, and the proof shows 
that another wound caused the death, then you should ac- 
quit the defendant,” cannot be sustained. The indictment 
charges that “the said William Bryan, with the leaden 
bullets aforesaid, out of the pistol aforesaid, then and there 
by the force of the gunpowder aforesaid, by the said Wil- 
liam Bryan, discharged and shot off as aforesaid, then and 
there unlawfully, feloniously, wilfully, of his malice afore- 
thought, and from a premeditated design to effect the death 
of the said Robert Moore, did strike, penetrate and wound 
the said Robert Moore in and upon the left side of the 
breast of him, the said Robert Moore, giving him, the said 
Robert Moore, then and there with the leaden bullets afore- 
said, discharged and shot out of the pistol aforesaid, by 
force of the gunpowder aforesaid, by the said William 
Bryan, in and upon the left side of him, the said Robert 
Moore, one mortal wound, of the depth of four inches and 
ot the breadth of half an inch, of which said mortal wound 
the said Robert Moore then and there instantly died,” &e. 

The principal evidence bearing upon the wound de 
scribed was that of Dr. Charles Owens, as follows: “Iam 
a physician by profession. Was called to examine the 
body of the deceased, Moore, on Saturday night, 26th of 
November, and on Sunday, the 27th. I found a gun-shot 
or pistol-shot wound, entering a little to the left of the 
sternum, penetrating the lower lobe of the right lung. 
The wound was mortal. Penetrated to the depth of five 
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or six inches, and of the breadth of one-half inch. There 
were two other wounds I found on the deceased. One in 
the back, the other in the back of the head. The wound 
in the breast would not produce death instantly, nor would 
the wound in the back, though it was mortal, but the wound 
in the back of the head was necessarily mortal, and must 
have produced death instantaneously. Ball 32 calibre. 
Saw ball and compared it with pistol. Corresponded, and 
fitted the cartridge hulls. I gave the ball to the Coroner, and 
he gave it to the jury. The wound in the breast was mor- 
tal, would necessarily produce death. The wound in the 
breast did not produce death immediately. The wound in 
the head would necessarily produce death instantaneously. 
The wound in the head was the immediate cause of the 
death. Either of the other wounds would have caused 
death in afew minutes. The pulmonary artery was severed 
by the ball that entered the breast from the front. Persons 
thus wounded never recover.” 

The counsel for prisoner claims a variance between the 
charge in the indictment and the proof, inasmuch as the 
indictment alleges the mortal wound to have been in the 
lett breast, and the proof is that the wound in the back of 
the head produced the death. The other evidence shows 
that all three of the wounds as described by the witness, 
Owens, were gun or pistol-shot wounds, and in prisoner’s 
confession to Dempsey, a witness, he said he shot him first . 
in the breast, then in the back, when deceased fell, and that 
he then went to him and shot him in the head. 

Lou Barker testified that Bryan, on the same night that 
Moore was killed, told her, measuring on his finger, that 
he put the pistol that near his head when he shot him the 
last time. 

Caroline Freese, in her evidence, says that Bryan, on the 
same night of the murder, told her that he shot the man in 
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the breast, “the man hollowed loud and broke to run. He 
said he took after him and shot him in the back, the man 
then fell, and he went up to him and presented the pistol 
about that far from his head (measuring on his finger) and 
shot him.” 

The common law rule required the indictment to state 
upon what particular part of the body the mortal wound 
was inflicted, but this is a matter of form so far as it relates 
to the place where the wound was given, and it is settled 
that an allegation that the wound was inflicted on one part 
of the body is sustained by evidence showing that the same 
character of wound was on another and different part. In 
2 Hale’s P. C., 185, it is said: “ But though the manner 
and place of the hurt and its nature be requisite, as to the 
formality of the indictment,and it is fit to be done as near the 
truth as may be, yet if upon evidence it appears to be an- 
other kind of wound in another place, if the party died of 
it is sufficient to maintain the indictment.” In 2 Bishop 
Cr. Pro., $526, where the same doctrine is laid down, it is 
said that the reason stated in the books for requiring the 
particularity with regard to the form of the indictment is 
“ that the court may see that the wound was of such a na- 
ture from whence death might ensue.” Roscoe’s Crim. 
Ev., 576. 

In Dias vs. The State, 7 Blackf., 20, the court say: “ For 
the part of the body to which the violence was applied must 
be stated (in the indictment), and even if the wound be 
alleged to have been on the arm, hand, &c., without saying 
whether the right or left, the indictment is bad. The 
proof, to be sure, need not correspond in this respect with 
the allegation, but the allegation itself cannot be dispensed 
with in the indictment ;” and cites 3 Chitt. Cr. L., 735, and 
Arch. Cr. Pl., 384; State ve. Jones, 20 Mo., 58. 

In the case of Sanchez vs. The People, 22 N. Y., 147, the 
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court, in its opinion, says: “ But assuming the common 
law rule to require the indictment to state the particular 
part of the body where the mortal wound was inflicted, the 
consideration that the public prosecutor is not obliged to 
prove that it was in the part of the body as charged, and 
that such allegation is sustained by evidence that it was in- 
flicted elsewhere on the body, proves that it is a matter of 
form, so far as relates to the place upon the body where the 
wound was inflicted.” 

In State vs. Fox, 25 N. J. Law, 566, it is said: “A va- 
riance between the indictment and the evidence, as to the 
instrumental cause of death, is not material, provided the 
party is proved to have died the same kind of death (ex 
gra. by violence or by poisoning) as mentioned in the in- 
dictment. It is sufficient if the substance of the charge be 
proved without precise regard to circumstances, and there- 
fore if the indictment charge that the defendant, with a 
knife or dagger, gave the mortal wound, and in evidence it 
appears that he gave the wound with a sword, staff or bill, 
the defendant should be convicted. For the substance of 
the matter is, that the party indicted inflicted a mortal 
wound, whereof the deceased died.” 

The rule as stated by Greenleaf, Vol. 1, §65, is as follows: 
“In an indictment for murder, the substance of the charge 
is, that the prisoner feloniously killed the deceased by 
means of shooting, poisoning, cutting, blows or bruises, or 
the like; it is, therefore, sufficient, if the proof agree with 
the allegation in its substance and general character with- 
out precise conformity in every particular. In other words, 
an indictment describing a thing by its generic term is 
supported by proof of a species which is clearly compre- 
hended within such description.” See also Guedel vs. The 
People, 43 Ill., 226; People vs. Colt, 3 Hill, 482. 

This precise case, however, is settled by the opinion in 
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Real vs. The People, 42 N. Y., 270. The court there say: 
“ The indictment contained but one count charging that 
the killing was effected by shooting the deceased with a 
pistol in the head. The proof tended to show that the 
plaintiff in error fired the pistol two or three times at the 
deceased, inflicting thereby two wounds upon the deceased, 
one upon the head and one upon the trunk, either of which 
would have been necessarily mortal, but failed to show 
which was first inflicted, or which actually caused death. 
It is true that the evidence must show that the killing was 
effected by the accused in the manner charged in the in- 
dictment, otherwise the accused would be unable to pre- 
pare for his detence, and unable to meet the case shown 
against him upon trial; but whereas in the present case 
there is no possibility of his having been misled, or in any 
way embarrassed in his defence by the variance, it will be 
disregarded. In the present case, the shots were fired al- 
most at the same instant, under precisely the same circum- 
stances, and whether death ensued from the one wound or 
the other was wholly immaterial.” 

In the case at bar, the three shots were fired at the same 
time, under the same circumstances, and death instantly 
ensued from one of the wounds, all three being mortal. 

There was no error in the refusal to charge as requested, 
and the judgment must be affirmed. 

Judgment affirmed. 








Gerorce W. Irvin, PuarntirF IN Error, vs. ‘THE State 
oF FiLortipaA, DEFENDANT IN ERROR. 


1. On a motion for a change of venue, it is not sufficient for the party 
making such application to swear ‘‘that he does not believe that 
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he can obtain a fair and impartial trial’’ in the county in which 
the indictment was obtained. He must fully state the facts upon 
which he founds such belief. 

2, A motion to change the venue is always addressed to the sound dis- 
cretion of the court, and this court will not interfere unless it 
can find in the record some good reason for believing that there 
was not an exercise of such sound discretion on the part of the 
court below in refusing the motion for such change. 


3, Counsel for prisoner entered a motion for a change of venue, but 
failed to call the attention of the court to it. The cause was con- 
tinued on his motion. The next term when the cause was reached 
for trial, the counsel for prisoner proceeded to such trial without 
taking any notice of his motion for change of venue, or calling 
the attention of the court to such motion: Held, That the mo- a 
tion for change of venue must be considered as having been 
abandoned, and that there was no error upon the part of the 
court. 

4, The court is not obliged to instruct the jury upon all principles of 
law that counsel may think proper to ask, or to go outside of the 
case as made, and charge upon questions of law foreign thereto. 
They may properly refuse to charge upon any such questions as 
are not applicable to the facts in evidence. 

5. Affidavits in support of a motion for a new trial charging that a 
juror, before the empanelling of the jury, had formed and ex- 
pressed an opinion that the prisoner was guilty, and at the same 
time had said he would hang him if he was on the jury, should 
unequivocally allege that the prisoner and his counsel were igno- 
rant of the fact as stated at the the time of the empanelling of 
such jury. 

6. In charging the jury in a trial for murder, the court instructed them 
that if under certain circumstances detailed, ‘‘the accused, being 
armed with a concealed pistol, walked up to the deceased and in- 
tended to kill him, did then and there kill him by shooting him 
with the pistol aforesaid, then it is your duty to find the accused 
guilty of murder in the first degree,”’ etc. Held to be in accord- 
ance with the law, and no error. 

7. Exceptions should be taken to the particular portions of the charge 
of the court deemed erroneous, in order to make them available 
on coming into this court, and instructions asked for should be 

written out, and presented to the court as provided by law. No 

exception to the charge can be first taken in this court on writ 

of error. 
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8. Where the record shows that the prisoner was duly arraigned, was 
present at the trial and at the sentence, and no interval appears 
between the commencement of the trial, the verdict and the 
judgment, the presumption is that he was in court during the 
whole time. 


9. This court, in passing upon questions raised by the assignment of 
errors, will be governed entirely by the return of the Clerk of 
the court below, in the record filed in compliance with the writ 
issued out of this court, and it will not consider other or different 
papers filed in the case, not belonging to such return. 


Writ of Error to the Circuit Court for Franklin County. 
The facts of the case are stated in the opinion. 


D. S&S. Walker, Jr., for Plaintiff in Error. 
The Attorney-General for the State. 


Mr. Justice VANVALKENBURGH delivered the opinion ot 
the court: 


On the ninth day of May, A. D. 1882, George W. Irvin 
was indicted for the murder of one John Engle by shoot- 
ing, in the county of Franklin. On the same day the pris- 
oner was arraigned, and plead not guilty. By counsel, he 
then moved for a change of venue upon his own affidavit, 
which is as follows: 


“THE STATE OF FLORIDA, 
“ vs, Motion. 
‘““Grorce W. IRvIN. 


“The defendant moves the court tor a change of venue, 
on the following grounds, to-wit: That he does not believe 
that he can obtain a fair and impartial trial in the county 
of Franklin, on account of existing prejudice in said county 
against him ; and furthermore, that a large portion of the 
citizens have formed and expressed an opinion adversely to 
the successful verdict for him in the said cause. 

“G. W. Irvin.” 
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STraTE OF FLORIDA, ! 

County of Franklin. 

Personally came before me, J. A. Atkins, Clerk of the 
Circuit Court in and for said county, George W. Irvin, who 
being duly sworn says that the foregoing allegations are 
true, to the best of his knowledge and belief. 


G. W. Irvin. 
Sworn to and subscribed before me this 9th day of May, 
1882. J. A. Atxrns, Clerk. 


Immediately thereafter, as appears by the record, the 
prisoner’s counsel, upon an affidavit made by the prisoner, 
moved for a continuance of the case to the next succeeding 
term of the court, which motion for a continuance was 
granted. 

On the 3d day of October, at a term of the court held at 
Apalachicola, at which the prisoner was present “ in his 
own proper person, and also by counsel,” a trial was had, 
and the prisoner was found guilty of murder in the first de- 
gree. The court charge the jury in the following language: 
“Tf you believe from the evidence that in the county of 
Franklin, State of Florida, on or about the day mentioned 
in the indictment, but before the day mentioned in the in- 
dictment, the deceased was sitting quietly on the deck of 
a steamboat, unarmed, and making no hostile demonstra- 
tion, and that under the circumstances, the accused, being 
armed with a concealed pistol, walked up to the deceased 
and intending to kill him, did then and there kill him, by 
shooting him with the pistol aforesaid, then it is your duty 
to find the accused guilty of murder in the first degree, un- 
less you also believe from the evidence that the accused was 
at the time aforesaid so insane that he did not know that 
he was doing wrong. Every man is presumed to be sane 
and to possess a sufficient degree of responsibility for his 
crimes until the contrary is satisfactorily proved; and to 
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establish a defence on the ground of insanity, it must be 
clearly proved that at the time of committing the act the 
accused was laboring under such defect of reason as not to 
know the nature and quality of the act he was doing, or if 
he did know it, that he did not know that he was doing 
wrong.” 

There was no exception reserved to any portion of this 
charge. The defendant’s counsei asked the court to charge 
the jury, “ that if they believed from the evidence that the 
alleged killing was justifiable to find a verdict of justifi- 
able homicide.” The court declined to charge the jury as 
requested, and the prisoner’s counsel excepted to such rul- 
ing of the court. 

After the verdict the counsel for the prisoner moved for 
a new trial as follows: 

“And now comes the defendant, by M. C. Pickett, his 
attorney, and moves the court to grant him a new trial 
on the grounds that there were one, and perhaps more, of 
the jurors who gave the verdict of guilty of murder in the 
first degree against G. W. Irvin that had, previous to the 
trial in this cause, formed and expressed their opinion as 
to the guilt or innocence of the prisoner, and stated that 
they would hang him if they were on the jury; thereby 
meaning that they would find him guilty, besides other 
words of like character. And for further grounds, that a 
large portion of the people of this county have already ex- 
pressed their opinion adversely to the acquitting of said de- 
fendant.” To sustain this motion the counsel for the pris- 
oner introduced affidavits of J. W. Ramsey, Lucretia Hath- 
cock and Virginia McLean. 

Ramsey deposed that on Tuesday, the third day of Octo- 
ber, he was present with William C. Coburn, a juror in this 
case, and that Coburn did, in the streets of Apalachicola, 
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declare that he would hang him, Irvin, every time. This 
was before the trial. 

Lucretia Hathcock swore that on 26th September while 
present with Coburn, one of the jurors, in the city of Apa- 
lachicola, he said “ that if he should be on the jury in said 
cause he would hang Irvin for the murder.” 

Virginia McLean swore to precisely the same facts as 
stated by Lucretia Hathcock. 

The State’s Attorney then called William Coburn, the 
juror, who testified that he was a juror on the trial of this 
cause, that he had no recollection of ever having said that de- 
fendant ought to be hung, or that he would hang him if on 
the jury, or to have at any time expressed an opinion as to 
the guilt or innocence of the defendant prior to the trial ; 
that he was not in the city at the time of the homicide; 
that he had not informed himself of the circumstances of 
the killing, and that when he was sworn as a juror he had 
no existing or formed opinion as to the guilt or innocence 
of the accused, and was absolutely without any previously- 
formed opinion, and without bias or prejudice for or against 
the accused ; that he was not sworn on his voir dire as to 
his qualifications as a juror. 

The court then overruled the motion for a new trial, and 
the counsel duly excepted thereto, and brings his case into 
this court by writ of error. The errors assigned are as fol- 
lows : 

Ist. Refusing to grant a change of venue. 

2d. In refusing to instruct the jury as requested by pris- 
oner’s counsel. 

8d. Refusing to grant a new trial upon the ground set 
out in the motion for the same. 

4th. In charging the jury that “if they believed from 
the evidence that the deceased was sitting quietly on the 
deck of a steamer unarmed, and making no hostile demon- 
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stration, and that under these circumstances the accused, 
being armed with a deadly weapon, a concealed pistol, 
walked up to the deceased and, intending to kill him, did 
then and there kill him by shooting him with the pistol 
aforesaid, then it is your duty to find the accused guilty of 
murder in the first degree, unless you also believe from the 
evidence that the accused was at the time aforesaid so in- 
sane that he did not know that he was doing wrong.” 

5th. In not charging the jury in regard as to what con- 
stituted murder in both the first and second degrees. 

6th. In that the record does not show affirmatively that — 
the prisoner was personally present in court when the 
judgment overruling the motion for a new trial was ren- 
dered. 

H. B. Brown testified: I know the defendant, and knew 
John Engle. I saw him when he died. Irvin ‘shot him 
just about night, and he died right where he was shot. 
It was on board the Chattahoochee at the dock. The 
shooting was in Franklin county, Florida. When Irvin 
shot Engle, he, Engle, was in conversation with Daniel 
Hathcock ; they were sitting on a couple of barrels. Irvin 
got off of a barrel four or five feet from the one Engle was 
on. Before Irvin got up he took his pipe out of his 
pocket, drawed and filled it, lit it and began to smoke. 
He then got up and took from out of a bundle a pistol 
and passed by those two men two or three times ; the last 
time he passed by Engle he shot him, and he fell there. 
It was on Monday, or about the first of the week. Shot 
him below the eye, on the right cheek. It was a large’ 
single-barrelled horseman’s pistol. Carry a ball as big as 
the end of middle finger. Engle was not noticing Irvin. 
I knew the pistol eight or ten years. It belonged to my 
son-in-law, and he sold it to some one at the shop. I don’t 
know where Irvin got the pistol. Mr. Sam Ingram came 
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down to the boat with Irvin. I think I saw them together 
fifteen or twenty minutes before the shooting. Irvin said 
nothing at the time of theshooting. Afterwards he walked 
ashore and dropped the pistol. I was in town the Friday 
before. Engle and Irvin were in town that day, so was 
Daniel Hathcock. On Friday night before I heard Hath- 
cock and Irvin in conversation. Irvin was hunting Engle ; 
he spoke to Hatheock and said I have been hunting that 
boat for Engle; I hear he is in jail. Irvin lived on Owl 
Creek, on Dyas place. Engle lived about a quarter or half 
mile from same. Irvin did not go home between Friday 
and Monday nights. Engle went home Friday and came 
back Monday. [I did not see the pistol on Friday. 

On his re-examination he said, when Irvin took out his 
pistol he put it under his arm secreted from view. He 
passed to and from two or three times; about five minutes 
from time he took out the pistol until he shot. There 
were no weapons about Engle, except his small barlow 
knife. He then identified the pistol. Irvin carried the 
pistol under his arm, his arms folded. I know it is the 
same pistol. 

On his cross-examination the witness testified: Irvin and 
Engle had some little quarrels. They had so many I can 
hardly remember all. At that time there was something 
between them about Mr. Irvin’s wife being dead. I never 
heard Engle make any threats against Irvin. There was 
some rumor between them about Irvin’s wife’s death. En- 
gle said Irvin’s wife told him she believed he, Irvin, had 


‘ poisoned her with blue stone. I know of no facts show- 


ing that Irvin was afraid of Engle. I know of no threats 
made by Engle, or that he waylaid Irvin. 

George Asher testified: I saw part of the matter. I saw 
Irvin shoot Engle on 18th March, about half hour by sun, 
on steamer Chattahoochee alongside of wharf at Apalach- 
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icola, this year. I saw Engle sitting on a barrel of oysters, 
and saw Irvin fire a pistol in his face. I was eight feet 
off. I heard no words pass between them. When shot 
Engle fell back and died. Was shot on right cheek, 
Made a big bulge on top of head. Don’t know what the 
pistol was loaded with. It smelt like powder. It must 
have been powder. Something was in it. He seemed to 
me to die in two seconds. Irvin turned around to walk 
back ashore. Some men got around him and he dropped 
the pistol. I saw him half an hour before talking to Dan- 
iel Hatheock. I never saw the pistol betore. This witness 
also identified the pistol. 

Eugene Labatut said: I was at the gangway at mid- 
ship. Irvin asked me to watch his bundle on midship, 
that he wanted to see Ingram. He went to Ingram. I 
walked off, and heard a pistol, looked back and saw Engle 
falling back. They said it was Irvin shot him,so I caught 
Irvin as he was going out. Irvin dropped his pistol, 
knocked it from under his arm. He tried to scrape the 
pistol in a hole. I told Mr. Asher to pick it up and feel if 
it was warm. He handed it to me, and I felt that it was 
warm. I said to Irvin, ain’t you ashamed of what you 
have done? He said he had done nothing. The authori- 
ties then took him in hand. It was in Apalachicola, Flor- 
ida. Engle was not drunk that I could tell. Irvin seemed 
to be sober. I have known him for years; he seemed as 
usual. 

Robert Baldwin testified : I saw the killing. I was on 
deck, about four feet trom wharf. Isaw Mr. Irvin present 
a pistol at Engle and shoot him. Englefell back. I heard 
no words or fuss between them. 

The defendant offered as a witness Daniel Hathcock, who 
testified: I was acquainted with Engle and Irvin. They 
lived neighbors in Liberty county. I knew of no trouble 
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between them. From way they talked they did not like 
each other. I was here on the day of the alleged killing. 
They had no words in my presence. One time Engle tried 
to get me and Mr. Glenn to go to Irvin’s and take him out 
and hang him. I saw Irvin here on the day of the alleged 
killing. Saw no fighting. I don’t know of any temporary 
insanity in Irvin. He was not always the same. At times 
I would go to his house and he would hardly notice me, at 
other times he would seem all right. Irvin was neighbor 
to me, a good neighbor, as well respected as the common 
run. Nothing wrong about him, except like the most of 
the people around he would talk. I don’t know that En- 
gle wanted to shoot him. As stated, he asked me and 
Glenn to go to Irvin’s house and hang him. Irvin and 
Engle were near neighbors. Engle was a very good neigh- 
bor, when drinking was very quarrelsome ; when sober he 
would talk too much, was what you would call meddle- 
some. I have known Irvin twenty years, have known En- 
gle for about four years. I never heard Engle threaten to 
kill Irvin if he went to arbitration. Engle told me that 


‘ Irvin’s wife told him that Irvin had poisoned her with 


blue stone ; that if she died she asked him to have her ex- 
amined to see if she was not poisoned. Don’t know that 
she told any oneelse. Engle and his wife are the only ones 
that I ever heard say what Mrs. Irvin told them about her 
being poisoned. 

On his cross-examination he said Irvin was a quiet, peace- 
able citizen. Know of no instance of his resorting to vio- 
lence. Heard of his cutting a boy named Blanchard, don’t 
think he was grown, and don’t know the circumstances. 
I only heard of it; it was before the war, about 20 years 
ago. Glenn, Engle and myself got boards to cover a 
school-house, and left them in Irvin’s field. Irvin set fire 
to his woods, and caused the boards to be burned. We 
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wanted Irvin to pay for them. It was submitted to arbi- 
tration. Irvin did not go to the arbitration. It was at 
the arbitration that Engle wanted to know if we would go 
to Irvin’s and take him out and hang him. That was sey- 
eral years ago. It was the first year that Engle came 
there. Engle and Irvin had been much together since 
then. They have associated together at each other's 
houses. Last seven or eight years Irvin has shown pecu- 
liarities. His present manner (in court) is his ordinary 
manner. He would at times be reading his paper, he 
would look up and speak but go on reading. When so 
found he would continue in that humor until I left. At 
other times he would meet me in a friendly way, and 
would have a great deal to say. This was his only peculi- 
arity. I have seen other people somewhat the same way. 
It might be called absent-mindedness. Engle when drunk 
was troublesome. He would not resort to violence that I 
know of; he was not dangerous, but quarrelsome when 
drunk. When sober he was meddlesome, fond of scandal. 
Irvin and Engle were very similar in that respect. But Ir- 
vin would not go about and talk. I was in town, but did- 
not see the killing. I was sitting by the side of Engle 
looking him in the face when the thing happened, but did 
not see who shot him. I don’t know that Engle knew who 
shot him. Engle was sober I think. I saw Irvin a short 
time before. I had been with him some. He was in his 
usual frame of mind, not drunk but talkative. 

Elizabeth Russell testified substantially that she heard a 
difficulty between Irvin and Engle. Glenn and Hathcock 
hired Engle to cut timber on land Irvin had contracted for. 
Irvin asked him not to cut the timber on a certain part of 
the land. Engle said he would cut it anywhere Glenn and 
Hathcock told him to. Engle flew into a passion and used 
bad language to him. Irvin said he would prosecute him 
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if he did. This made Engle mad, and he used more violent 
language. Irvin went into the house to get a weapon to 
defend himself. Engle told Irvin, I will kill you yet. It 
was at Irvin’s own door. Irvin did not come out until 
Engle left. When Engle left I went into Irvin’s house, 
and he was reading a newspaper. It was September 10, 
1879. Iwas at Mr. Fowler’s on the 4th July, 1881. Ir- 
vin told me that he would have to leave the house or have 
a difficulty with Engle. He went into the back yard, and 
said if Engle interfered with him he had betternot. I saw 
Engle going towards Irvin, and Mr. Howard Fowler stopped 
him, and said he would have no difficulty in his yard. I 
have known Irvin since I was five years old, and am now 
twenty-nine. He was peaceable and a good neighbor, there 
was no danger in him. He was afraid of Engle. 

Howard Fowler says: I once told Engle on my place 
that if he attempted to raise any fuss with Irvin I would 
put him off. I told him so because he was talking about 
some disturbances between himself and Irvin. Engle said 
that Irvin’s wife told him she believed Irvin had given her 
blue stone, and she wanted to be examined if she died. 
Said she told him and his wife so. Mr. Irvin was an 
opium-eater. Engle said he was going before the grand 
jury about Irvin’s poisoning his wife. Irvin staid on my 
place nine months, and did not seem to sleep sound. Read 
a great deal and worked little. His sleeplessness was the 
only peculiarity I noticed about him. 

John Glenn, for defendant, testified in substance: Sun- 
day evening before Engle was said to be killed he was at 
my house, took supper with me, and proposed that we 
should go and get Fowler and lynch Irvin. I told him I 
did not believe in lynching. He proposed nothing more 
to me, but said that if the people did not assist him in the 
matter he would come to town and see what he could do 
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here about it. He went off. I saw him afterward, and he 
seemed cool, and said nothing more about lynching. En- 
gle said Irvin’s wife had told him she believed Irvin had 
poisoned her. Engle was not considered a quiet and peace- 
able citizen. He was considered to take more interest in 
other people’s business than his own. He was considered 
a great tattler and creator of disturbances. Engle was 
more powerful physically than Irvin. On the 4th July, 
at night, after leaving Fowler’s, Engle came to my house, 
On the morning of that day he and Irvin had some words 
about a boat of Engle’s Irvin had taken. Engle asked him 
about it. Irvin said he thought Engle had come down to 
my house, and he thought there was no harm in taking the 
boat to come down in. He apologized to Engle for it. 
When he made his apologies Engle jumped up and cursed 
him. Irvin was cleaning his pipe with his knife. Engle 
did not get to him. Irvin said let us have no fuss about 
this thing. We quieted the disturbance. Mrs. Irvin died 
in Spring of 1881. I was there on the day she died, and 
met Engle and Irvin together, and he told me what Mrs. 
Irvin said about her husband’s poisoning her. I don’t 
think Irvin heard him; he is hard of hearing. On the day 
before he was killed Engle proposed to lynch Irvin. I did 
not tell Irvin. Daniel Hathcock was with me once when 
Engle proposed to lynch Irvin. 

Lucretia Hathcock testified: Engle was‘ very aggravat- 
ing and troublesome and meddlesome. He imposed upon 
Mr. Irvin, and intruded on Irvin’s feelings. Engle said if 
he was on a bear hunt and the bear and Irvin were to run 
out together he would let the bear go and shoot him. 
Heard Engle say he was going to have Irvin taken up for 
killing his wife. Never heard this from anyone but Engle 
and his family. Irvin is an opium-eater. He was a great 
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slave to opium. He was a good citizen and a good neigh- 
bor. 

James Ramsey testified: The first trouble was at night 
in Irvin’s yard about a child being ordered out of the yard. 
I saw Engle go into the house and take down a gun. Ir- 
vin did not get a gun. I asked Engle if he was going to 
shoot Irvin? He replied, I want to be fast enough for 
him. This was about tour years ago. 

Joseph Ramsey testified: Engle said he was going to 
have Irvin prosecuted for poisoning his wife. He said 
Irvin’s wife told his wife about it. Irvin’s wife was my 
mother. I don’t think there was any truth about it, 
Irvin’s poisoning his wife. Engle said he could whip six- 
teen of Irvin. He told me to tell him so, which I did. I 
lived in same neighborhood with Engle and Irvin all the 
the while. I told Irvin what Engle said about poisoning 
his wife and that he could whip sixteen of him. I told Ir- 
vin the latter fact about a month before I told him the 
other. About twenty-four hours after Engle told me about 
Irvin’s poisoning his wife I told him about it. It was 
about two or three days before we got down here with a 
raft. Engle and myself came down on raft on Friday be- 
fore killing. Irvin came down the night after. Irvin came 
to town while we were here. Irvin said he had heard of 
the rumors of the poisoning before. 

—— Hosford said: Engle was not considered dangerous. 
He said that Mrs. Irvin told him that Irvin had poisoned 
her, and he did not doubt but what it was true. Irvin was 
considered by some to be dangerous. 

William Hill said: Isaw Irvin the day Engle was killed. 
He took dinner with me. Irvin is near-sighted. I have 
known him for twenty-two years. He is an opium-eater. 
Irvin had taken two drinks, he acted like a sober man. 

Dr. B. F. Lennard testified: I hardly expect it would 
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render a man insane from opium. It would first have a 
disintegrating effect on the stomach before it would de 
ment his mind. It might. It would stupefy him as would 
alcohol. I don’t know what effect of drinking alcohol and 
eating opium. It would have a tendency to increase the 
soporific effect. The more opium one would eat the 
greater stultification would result. Opium would destroy 
the stomach before affecting the mind. In condition of the 
prisoner, as he appears, I should not regard his mental or 
physical condition destroyed, or so much affected as to re- 
lieve him from responsibility for his acts. Opium is sey- 
enty-five cents per ounce, may be one dollar. One ounce of 
opium or laudanum carried loosely loses most of its 
strength. Before losing his mind a man’s physical appear- 
ance would so change as to attract attention. 

Cox was recalled and testified: I never saw Irvin 
eating opium. It is known he did eat very heavily. He 
became very much excited at my house for want of it. He 
came to me for some. I gave him two ounces, he took it 
all at once. For lack of it he would become excited, but 
on getting a dose he would become quiet, but he never 
showed viciousness, but was only nervous. I know what 
effect opium has on people, from having seen many who 
use it. It prostrates their nerves. 

George W. Irvin, the prisoner, after being sworn, made 
the following statement: I have no recollection of killing 
John Engle. We had lived neighbors some years before 
the affair happened. We had had some trouble occasion- 
ally. He imposed on me very much. I was afraid all the 
time that he would killme. He threatened to kill me and 
threatened to hang me. After the death of my wife he 
said I poisoned her, and he would prosecute me for it, and 
in my trouble and grief for the loss of my poor wife I used 
more opium, it seemed to lull my trouble. On the day of 
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the said killing I was in this town, and after the steamboat 
whistled to leave I asked Engle if he had said I poisoned 
my wife, and that he would have me to account for it. 
He said yes he did, and cursed me, and said he intended to 
do it. I recollect nothing more until I found myself in jail 
next morning. I drank whiskey the day before. 

The first error assigned, “ in the courts refusing to grant 
a change of venue,” cannot be sustained. The application 
is made upon the affidavit of the defendant, alleging “ that 
he does not believe that he can obtain a fair and impartial 
trial in the county of Franklin on account of existing preju- 
dice in said county against him,” &c. He states no facts 
upon which he bases his conclusion that he cannot obtain 
a fair trial, but simply gives his belief. Such application 
is always addressed to the sound discretion of the court, 
and this court will not interfere unless they can find in the 
record some good reason for believing that there was not 
the exercise of sound discretion on the part of the Judge in 
refusing such change of venue. This question has been 
passed upon by this court and fully determined in the case 
of McNealy and Roulhac vs. The State, 17 Fla., 198. 

But, did the court overrule the motion? The record 
shows that immediately after the entering of the motion 
for change of venue the counsel for defendant moved for a 
continuance of the case, for reason, to the next term of the 
court. This motion was upon affidavit, and was granted 
by the court. No order seems to have been made by the 
court upon the motion for change of venue, nor does it ap- 
pear that the attention of the court was in any way called 
to it. At the subsequent term in October, to which it had 
been so continued, the case was called up and tried. The 
court’s attention does not appear then to have been called 
to such motion, nor does it appear from the record that the 














SUPREME COURT. 








Irvin v. The State of Florida—Opinion of Court. 








counsel for defendant made any reference to it, but with- 
out objection proceeded to the trial. 

After the verdict, and on the motion for a new trial, such 
alleged error upon the part of the court was not made one 
of the grounds. The motion was clearly abandoned, and it 
is too late now to raise the question here. Francis vs. State, 
6 Fla., 306 ; Burroughs vs. State, 17 Fla., 643. 

The second error assigned is that the court refused to 
charge the jury “that if they believe from the evidence 
that the alleged killing was justifiable to find a verdict for 
justifiable homicide.” The law defining justifiable homi- 
cide is contained in Chapter 1637, Laws, Sections 22 and 
23, and are as follows: “Section 22. Homicide is justifiable 
when committed by public officers and those acting by 
their command, in their aid and assistance, either in obedi- 
ence to any judgment of a competent court, or when neces- 
sarily committed in overcoming actual resistance to the exe- 
cution of some legal process, or the discharge of any other 
duty, or when necessarily committed in retaking felons who 
have been rescued or who have escaped, or when necessarily 
committed in arresting felons fleeing from justice.” ‘“ See- 
tion 23. Homicide is also justifiable when committed by 
any person in either of the following cases: 1. When resist- 
ing any attempt to murder such person, or to commit any 
felony upon him or her, or upen or in any dwelling-house 
in which such person shall be; or 2, when committed in 
the lawful defence of such person, or of his or her husband, 
wife, parent, child, master, mistress or servant, when there 
shall be reasonable ground to apprehend a design to com- 
mit a felony, or to do some great personal injury, and there 
shall be imminent danger of such design being accom- 
plished ; or 3, when necessarily committed in attempting 
by lawful ways and means to apprehend any person for any 
felony committed, or in lawfully suppressing any riot, or in 
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lawfully keeping and preserving the peace.” We have 
carefully examined the evidence brought up by the record, 
and fail to find any which tends to bring this case within 
the enumerated clauses of this law which defines justifiable 
homicide. There are no facts upon which to base such 
charge; and the court is nowhere obliged to go outside ot 
the case as made to charge upon questions of law foreign 
thereto. In the case of Harris vs. the State, 34 Ala., 469, 
the Appellate Court says: “The court is not obliged to 
give in charge to the jury any and all principles of law that 
counsel may think proper to move, but may well refuse 
any that may not be applicable to the facts in evidence.” 

The same question has been passed upon by this court in 
several cases. Judge vs. Moore, 9 Fla., 269; Dibble vs. 
Truluck, 11 ib., 135; Whitner vs. Hamlin, 12 ib., 18; 
Brown vs. State, 18 ib., 472; see also Bishop on Crim. 
Pro., $978, and cases cited. 

The third error assigned is, in the court’s refusing to 
grant a new trial for the reason that a juror had previous to 
the trial formed and expressed an opinion as to the guilt of 
the prisoner, and had said that he would hang him if he 
was on the jury, &c. The affidavit of the defendant upon 
which this motion was primarily based does not contain an 
allegation that he was ignorant of the fact that the juror 
had so expressed himselt at the time he was empanelled as 
a juror. If he was so informed he should have objected to 
him for cause, or exercised his right of peremptory chal- 
lenge. The other affidavits made by J. W. Ramsey, Lu- 
cretia Hathcock and Virginia McLean, used upon said mo- 
tion, were as to conversations with Coburn, the juror, prior 
to the trial, and they were all three of them witnesses for 
the defendant on the trial. With due diligence the defend- 
ant should have known the fact of the expression of such 
an opinion by Coburn, if it really existed. The affidavit of 
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the defendant should have unequivocally alleged that the 
defendant was ignorant of the fact as stated at the time of 
the empanelling of the jury. The State vs. Marks, 15 
Nev., 38; Achey vs. State, 64 Ind., 56; 3 Am. Cr. Law, 
§3152, and citations, §3221. 

Aside from these considerations, Coburn, by his affidavit, 
sets the question at rest. He has no recollection of having 
used the expressions as charged in the several affidavits pre- 
sented by the defendant on the motion. He says he had not 
informed himself of the circumstances of the killing, and 
that when he was sworn as a juror he had no existing or 
formed opinion as to the guilt or innocence of the accused, 
and was absolutely without any previously-formed opinion, 
and without bias or prejndice for or against the accused. 
He thus shows himself qualified as a juror when he was so 
sworn. Dumas vs. The State, 63 Ga., 600; O’Conner vs. 
The State, 9 Fla., 215; Montague vs. The State, 17 Fla., 
662. 

The fourth error assigned is, that the court erred in its 
charge to the jury, as is fully set out above; and that it 
should also have instructed them as to what constituted 
murder in both the first and second degrees. No excep- 
tion was reserved to the charge or any portion of it, and by 
the decisions of this court, often repeated, no exception 
thereto can be first taken here on writ of error. The atten- 
tion of the court below should have been called to the error 
alleged at the time, and the instructions asked for should 
have been written out as provided by the laws, and pre- 
sented to the Judge, who would “ have declared in writing 
his ruling thereupon, as presented, and pronounced the same 
to the jury as given or refused.” The charge, however, is 
in conformity to the law. The question was disposed of 
in Savage and James vs. The State, 18 Fla., 909, and in 
the charge the court used the language of that decision. 
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In reference to the charge then before this court, it says: 
“ We find language not strictly correct in this ; the words, 
‘and intentionally shoot Paterson, killing him,’ should un- 
der our statute read thus, ‘and shoot Paterson, intending to 
kill and did kill him, &e. This is obvious, because the law 
makes the premeditated intent to kill necessary to constitute 
murder in the first degree.” 

The proof shows that the deceased and Daniel Hathcock 
were sitting on barrels talking together, that Irvin got off 
from another barrel four or five feet from the one Engle 
was on. That before he got up he took his pipe out of his 
pocket, cleaned, filled and lit it and began tosmoke. He 
then got up and took from out.a bundle a pistol, and passed 
by the two men two or three times. The last time he 
passed by Engle he shot and killed him. That he shot 
him below the eye on the right cheek ; that the pistol was 
a large single-barreled horseman’s pistol. That Engle was 
not noticing Irvin when he was shot. There evidently was 
time for deliberation and to form the intent to take the life 
of Engle, and the jury who are the judges of the facts, 
among which is the question of premeditation, have by 
their verdict determined the deliberation, intent, premedi- 
tation and execution. 


The fifth error assigned is, that the record does not show ° 


affirmatively that the prisoner was present when the judg- 
ment overruling the motion for new trial was rendered. 
The rule is well settled in this State that the prisoner 
has a right to be, and must be, present during the trial of 
a capital case; that no steps can be taken by the court in 
the trial of the cause in his absence. Holton vs. The State, 
2 Fla., 500; Gladden vs. The State, 12 Fla., 562. In both 
of these cases the record showed upon its face that certain 
proceedings were had in the absence of the prisoner. In 
this case the record shows no such fact, but on the contrary, 
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the presumptions are that prisoner was present during the 
entire proceedings. The record shows that on the 9th day 
day of May, 1882, the prisoner was brought to the bar of 
the court, and being arraigned in due form plead not guilty. 
That on 3d day of October, 1882, 0n which day the trial 
was had, “came the said plaintiff aforesaid, ‘ The State of 
Florida,’ and the said defendant, George W. Irvin, in his 
own proper person, and also came their respective attor- 
neys; and the prisoner, George W. Irvin, was led to the 
bar of the court by the sheriff,” &c. The record shows no 
adjournment of the court. Immediately upon the verdict 
being rendered, counsel for the prisoner moved for a new 
trial, which was denied by the court, “ whereupon the court 
aforesaid on the —— day of October, 1882, at the term 
aforesaid, did pronounce sentence of death upon said de 
fendant.” It also appears by the record that the prisoner 
was present at the time sentence was so pronounced, and 
was asked if he had anything to say before such sentence. 

In the case of Jeffries vs. The Commonwealth, 12 Allen, 
145, the court in commenting upon this question, says: 
“ Nor is it necessary that the record should in direct terms 
state that the party was personally present at the time of 
the rendition of the verdict, and during all the previous 

’ proceedings of the trial. However necessary it may be 
that such should have been the fact, it is not necessary to 
recite it in the record. The record shows that he was 
present at the arraignment, and present to receive his sen- 
tence.” 

This record states all that is necessary to warrant the 
inference that the prisoner was present when the motion 
for a new trial was denied. Stephens vs. The People, 19 
N. Y., 549; Schirmer vs. The State, 33 Ill., 276; Rhodes 
vs. The State, 23 Ind., 24; State vs. Weod, 17 Iowa, 18; 

Griffin vs. State, 34 Ohio St., 299. 
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Judgment affirmed. 


The plaintiff in error then filed a petition asking for re- 
hearing. 


Mr. Justice VANVALKENBURGH delivered the following 
opinion thereon : | 


A petition for rehearing was filed in this case. The peti- 
tioner states that one ground relied upon for the purpose of 
securing a new trial was, that the record does not show 
affirmatively that the prisoner was personally present when 
the judgment overruling the motion for a new trial was 
rendered. He further says that a record of proceedings of 
the cause filed on the 2d day of November, 1882, states 
that upon the rendition of the verdict the prisoner was re- 
manded, and that neither it nor the other copy of said pro- 
ceedings show that the prisoner was again in court until he 
was led to the bar to be sentenced ; that the two copies of 
the record were filed, one on the 2d day of November, and 
the second on the 4th day of January following. 

There is but one record in this case upon which this 
court can act. The writ of error was issued, as appears by 
the writ, on the second day of November, A. D. 1882, and 
was served upon the clerk of Franklin county on the 8th 
day of November. The clerk’s certificate to the return, 
made in compliance with the requirements of such writ, is 
dated on the 29th day of December, 1882, and was filed in 
this court on the 4th day of January, 1883. This return, 
made in compliance with the order of this court, is the only 
record of which it can take notice, and it was in reference 
to that alone that the opinion is based upon. Had the rec- 
ord been defective in any respect the counsel could have had 
it corrected under the rules of the court. It nowhere in 
the record appears that the prisoner was at any time out of 
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the presence of the court, but from it the presumption ig 
that he was in court during all of the proceedings. The 
counsel cites the 2d and 12th Florida. In both of thege 
cases the record shows that the prisoner was absent during 
proceedings had upon the trial. In the first, Holton vs, 
The State, the court, in the statement of the case, says: 
“It also appears from the record that after the jury had 
retired the Judge gave instructions to the sheriff that if 
the jury did not agree in one hour to adjourn the court un- 
til next morning. Between 11 and 12 o’clock at night the 
jury sent to the Judge, by the bailiff, for his charge. The 
clerk was directed to make out a copy, which was done, 
and the foregoing charge, not sealed or certified, with the 
exception of the words, ‘or accident,’ was sent to them, 
without the consent of the prisoner or his counsel.” In 
the second case, Gladden vs. the State, this court says (af- 
ter stating that several grounds of error, other than those 
disposed of, had been assigned,): “ We will consider but 
one of them, which was the absence of the prisoner from 
the court, for some minutes, three several times during the 
progress of the trial, at one time when one of the State 
witnesses was being examined, at another. when a witness 
for the defence was being examined, and a third time dur- 
ing the argument of counsel. The absence was voluntary, 
bnt without any express waiver of his right to be present.” 
* * * * «This court has laid down the rule very 
broadly, and has, perhaps, extended it beyond the views of 
the courts of some other States,” and then cites Holton vs. 
State, supra, deciding the question. We think the rule 
should be extended no further, and it is questionable, with 
reference to the authorities, whether the presence of the 
prisoner is necessary during a motion for a new trial. This 
question, however, is not here, and we do not therefore pro- 
pose to decide it. See Jewell vs. Commonwealth, 22 Pa. 
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St., 94; 1 Bish. Cr. Pr., §277. In the case of Griffin vs. 
The State, 34 Ohio St., 299, the court say: “ There is no 
doubt that the prisoner had a constitutional right to appear 
in court at his trial, and defend in person and by counsel, 
and to meet the witnesses face to face, before an impartial 
jury. Butit is doubtful whether it is necessary for the de- 
fendant to be present in court during the agitation of ques- 
tions of law, between the rendition of the verdict and sen- 
tence,” and cites 3 Am. Cr. Law, $2998. 

The whole record before the court must be taken with its 
reasonable intendments, and in view of it in all its parts we 
must deny the petition for rehearing. 
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ACCOUNTS AND ACCOUNTING. See Administrators and Hxecutors, 
1-17; Evidence and Witnesses, 11; Guardian and Ward, 5, 6. 

ADMINISTRATORS AND EXECUTORS. See LHovidence and Wit- 
nesses, 17, 20; Garnishment ; Principal and Surety, 3; Wills, 1, 
2, 3. 

1. An executor in taking the office accepts not only all the trusts 
imposed by the will under which he acts, but also all the trusts 
in respect to the assets with which his immediate testator was 
charged. And an executor of a guardian is liable to a ward to 
account and pay over to him money due to the ward on arriving 
at majority which was in the hands of the guardian. Bloxham, 
Governor, vs. Hooker’s Executors, 163. 

2. Such money due to the ward is not general assets of the deceased 
guardian for the payment of debts and for distribution. Jd. 


3. An executor of a guardian in possession of the estate is, like the 
guardian, a trustee of funds of the ward which was in the cus- 
tody of the guardian at the time of his death, and in a suit in 
behalf of the ward against the executor to recover the funds so 
held in trust, neither the statute of limitations nor the statute of 
non-claim can be pleaded in bar. Jd. 

4. Upon a sale of personal property of an estate it is the duty of 
the administrator to take a promissory note or bond with good 
security for the credit extended. He is not chargeable with the 
amount immediately when he acts in good faith and with ordi- 
nary care. He becomes liable at the expiration of the time of 
credit, and to discharge himself he must show that the money, 

if not received, was lost without any default or negligence on his 

part. The burden of proof is upon him to show, first, that he 
took good security, and second, that the subsequent loss was not 




















ADMINISTRATORS AND EXECUTORS—( Continued.) 


898 INDEX. 








attributable to his laches or neglect. Shepard's Heirs vs. Shep. 
ard’s Administrator, 300. 


5. The Judge of the County Court is not authorized by the statute 


to approve securities to obligations for sales of personal property 
by administrators. Taking good security is a personal duty of the 
administrator. The simple approval of the surety by the Judge 
of the County Court is not sufficient. The administrator must 
prove that the personal security taken was good. /d. 


6. Such notes when taken are not to be treated as investments. The 


administrator should be diligent in their collection, and if an in- 
vestment is then proper it must be of such character as the law 
sanctions. Jd. 


7. An administrator receives a gold receipt from the decedent, 


8. Anadministrator receives a note from the decedent. The maker 


9. An allowance for sums paid an auctioneer for the sale of personal 


10. The administrator in deference to, and at the request of the heirs, 





This receipt is executed to the deceased in his lifetime by a per- 
son engaged in trade, with whom the gold is deposited for safe- 
keeping. The depositary after the qualification of the adminis- 
trator always denies his liability to the estate. The administra- 
tor delays suit for over two years, and sues at a time when a re- 
covery of a judgment in due course of law would not have resulted 
in realizing the money. The depositary died before the institu- 
tion of the suit, and up to the time of his death was considered 
solvent. Under these circumstances the administrator is liable 
for the debt. Jd. 


thereof is a person engaged in trade. He was reputed solvent, 
paid the interest, and the administrator, had he insisted upon 
payment, could have realized the amount before his death. The 
administrator, after a delay of more than two years, and after 
the death of the maker, sues and the estate is found insolvent. 
The evidence shows that the purpose of the administrator was to 
hold the note until distribution, and to treat it as cash or an in- 
vestment. He isliable for the loss. It is the duty of an admin- 
istrator to collect the debts of an estate within a reasonable time 
after his qualification. He must act as a discreet business man 
would whose duty it was to collect and distribute the estate 
within the time required by law. He must call in such debts. 
He cannot treat them as investments upon personal security. J. 


property is proper ; so, also, is a bill for advertising time and 
place of sale. Jd. 


has a partition of the lands of the estate by the County Court, 
each person entitled taking his share. The parties thus availing 
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11. 


12. 


18. 


14, 


15. 


16. 


18. 





themselves of and consenting to such proceedings are estopped 
from refusing to pay their share of all legitimate expenses in- 
curred thereby, or in connection therewith, and cannot set up a 
want of jurisdiction in the court, and thereby have the adminis- 
trator, who acted in deference to them, charged with the entire 
expense. Jd. 


The administrator is entitled to a fair and just compensation for 
all services rendered in connection with the estate. When a per 
diem of from $2 to $2.50 is allowed for services in the absence of 
controlling and clear evidence, showing that it is too much, it 
should not be disturbed by the Circuit Court or by this court. 7. 


An administrator is not entitled to commissions on the gross 
amount for which the personal property sold. He is entitled to 
commissions on the amount of money received at the sale, and on 
all sums of money thereafter realized from the credits extended. 
A commission of six per cent. on the money thus collected is a 
reasonable allowance. Jd. 

A like commission on money collected by the administrator from 
notes and accounts left by the deceased is a reasonable compen- 
sation for the service. Jd. 


The sum of $1,942.25 cash comes into the hands of the administra- 
tor trom the deceased. He retains it on hand about two months 
and then disburses it. A commission of three per cent. and an 
allowance for per diem is a sufficient allowance for the service. 
It is not too much. Jd. 


Manner of accounting.—On all moneys received the interest at 
the annual balances is added to the principal. On notes or other 
securities lost by the neglect or laches of the administrator, only 
simple interest is charged except under special and peculiar cir- 
cumstances, showing something more than simple neglect. Jd, 


An administrator is entitled to compensation for services bona fide 
rendered inendeavoring to collect and in investigating the condi- 
tion of notes, the makers of which were reputed to be insolvent, 
Ta. 


. An administrator is not to be debited as of course with costs and 


charges attending unsuccessful suits brought by him upon the 
paper belonging to the estate. If, under the circumstances, the 
litigation was just and proper, and apparently for the benefit of 
the estate, and brought bona fide, he is entitled to credits for costs 
and charges, and for services rendered in connection with the lit- 
igation. Id. 

Upon the institution of a suit against him, the administrator may 
relieve himself of liability for interest by paying the money into 
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INDEX. 






court, otherwise the legal rate of mterest on each class of debts 
existing at the commencement of the suit continues according to 
law. Id. 


To the extent that charges paid by the administrator to the Judge 
of the County Court are illegal, to that extent should the admin- 
istrator be charged therewith. Id. 


20. Costs cannot be recovered against an executor or administrator 


21. 


22. 


25. 


when the suit is brought within six months after the issuing of 
letters. Cooper, Executor, vs. Livingston, 684. 


In a suit against the executor of a will upona note made by dece- 
dent and endorsed to plaintiff before due, defendant having 
pleaded a want of consideration, it is shown that plaintiff admit- 
ted that the note was given for an invalid consideration, and that 
he knew it at the time he traded for it, and plaintiff does not ex- 
pressly deny making these admissions, he cannot recover upon 
the note without showing a valid consideration as between the 
maker and the payee, though the plaintiff paid a valuable consid- 
eration for the note. Jd. 


In a suit against an executor upon a note of the decedent, a 
judgment that ‘‘the plaintiff have and recover from the defend- 
ant,’’ is not a proper judgment. The judgment should be that 
plaintiff recover against the defendant as executor of the last 
will, &c., of the testator to be made out of the goods, ete., of the 
estate of the deceased, and that he have execution thereof’ and 
not against the defendant generally. Jd. 


. Administrators loan funds, assets of the estate they represent. 


In a suit by them in their representative capacity as administra- 
tors to recover the money the defendant cannot set off the value 
of his services rendered the estate at the request of the adminis- 
trators. Unless specially authorized by law the administrators 
can make no new contract binding the estate. The remedy of 
the party contracting with them is personal against them and the 
judgment in such a suit is to be satisfied de bonis propriis. 
Ly Engle vs. L’ Engle & Hartridge, Administrators, 714. 


. The administrator of an estate is under no obligation, legal or 


equitable, to a person who is neither a debtor to nor creditor, nor 
heir nor vendee of the intestate, and who is a stranger endeavor- 
ing to acquire title to land claimed by the administrator to be- 
long to the estate ; such claim of the stranger to the land being 
by virtue of a contract of sale with a third party having no title 
against the estate. Knox, Commissioner, vs. Spratt et al., 817. 

The institution of a suit, as to persons not parties claiming inde- 
pendent rights, is effective only as a lis pendens. Whatever may 
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be the ultimate decree therein rendered, it is not binding upon 
independent and other rights asserted between persons not par- 
ties to the litigation. Quwere: Whether a,court of equity will, 
in a suit by the heir against the administrator, to which the 
creditor of the estate is no party, arrest proceedings in the 
County Court looking to a sale of lands of the estate to pay the 
alleged debt of the creditor, (which proceeding has progressed to 
a sale and report by a commissioner of a bid,) and transform the 
proceeding into one for the sale of land for distribution upon the 
ground that there is no lebt.due the creditor. Jd, 


26. The relation of an attorney of the creditors of an estate is incom- 
patible and inconsistent with the relations of administrator of 
the same estate. His duty to the creditor, his client, is to en- 
force the creditor’s claim. His duty to the heirs is to resist the 
claim if there is legal grounds for so doing. The occupying 
these inconsistent relations by the same person, however, is no 
ground of equity in behalf of a third party to whom neither the 
administrator nor the estate is under any obligation, legal or 
equitable. /d. 

AMENDMENTS. 
I, Of Pleadings and Proceedings. See Practice, (Law) 3. 
II. Of Statutes. See Constitutional Law, 2, 3; Statutes, 7. 
APPEALS. See Arrest of Judgment, Attorney-at-Law, 3; Criminal 
Law, 1; Decrees and Judgments, 2; Writ of Error. 

1. The provisions of the acts relating to appeals fuem judgments of 
Justices of the Peace, so far as they provide for a trial de novo in 
the Circuit Court, are in conflict with the Eighth Section of Ar- 
ticle 8 of the Constitution, and void. State er rel. vs. Baker, 19; 
State ex rel. vs. Vann, 29. 


~ 


. The jurisdiction of the Circuit Court in such cases is appellate 

only. Jd. 

3. A trial de nove, or new trial, is the exercise of original jurisdic- 
tion; and in cases at law, where the amount in controversy 
does not exceed one hundred dollars, the Circuit Courts have no 
such jurisdiction. Jd. 

4. Anappeal from the judgment of a Justice of the Peace has only the 

effect of a common law writ of error. Jd. 


or 


. Upon the hearing of a second appeal by parties plaintiff and de. 
fendant, matter not brought up by the first appeal, and which 
was not the subject of review upon that appeal, may, upon the 
second appeal, be assigned as error in a case where the judgment 

upon the first appeal was a general reversal of the judgment 

awarding a new trial. M. L. & B. Association vs. Price, 127. 
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6. Where there is an appeal by each party from an entire judgment. 


4) 


10. 


11. 


and not from a judgment for different things separable in their 
nature and separated in the judgment of record, and the action 
of the court and referee is found to be correct as to the errors as- 
signed upon the one appeal, but incorrect as to matters involved 
in the other, the judgment to be rendered here is one of genera! 
reversal awarding a new trial. /d. 


When the Judge signing a bill of exceptions attests that a general 
exception was taken to the whole charge to the jury, and no spe- 
cific exception was taken to any paragraph, the court on appeal wil! 
not notice errors in the charge not specifically excepted to, unless 
the charge is erroneous as a whole. Parties should point out to 
the Judge the portions excepted to before the jury leave the box, 
Jenkins vs. Lykes & Barco, 148. 


. When a final decree of divorce is sustained upon appeal, an inter- 


locutory order made on filing the bill, restraining the defendant 
from interfering with or molesting the complainant and his family 
during the pendency of the suit, and in nowise affecting the de- 
eree, which order is alleged to be irregular, will not be reviewed. 
If such order was irregularly made the final decree will not be re- 
versed for that reason. Me Gill vs. Me Gill, 341. 


. Under the statutes regulating appeals in causes an appeal “ taken 


within the time fixed by law in other cases,”’ and giving bond to 
pay the debt, damages or condemnation and costs, approved by 
the Judge er Clerk, does not operate as a supersedeas except to a 
decree where the amount of the ‘‘debt, damages or condemna- 
tion’ is mentioned in the decree. In other cases the supersedeas 
must be allowed by the Judge of the Circuit Court or a Justice 
of the Appellate Court. Id. 

Where an appeal is obtained and entered within thirty days before 
the first day of the next term of this court it is returnable to, 
and should be docketed on such day, in such next term, as will 
admit of twenty days’ notice of such appeal being given, and the 
transcript of the record of the decree must be filed on such day 
or the appeal may be dismissed as provided by section 4 of the 
act of February 10, 1832. Twenty days’ notice of appeal is the 
time required in such cases. When docketed the case stands on 
the calendar for hearing as other cases. Sections 3 and 4 of the 
act of February 10, 1832, regulating appeals to the Supreme 
Court, construed. Randall et al. vs. Jacksonville Street R. R. Co., 
409. 
On a motion for a rehearing in this case, the attention of the court 
for the first time being called to the fact that no final judgment 
is found in the record, such point not having been made in the 
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APPEALS—( Continued.) 
briefs upon which the cause was submitted, the writ of error 
must be dismissed. Savage vs. State, 561. 


Certain tax deeds copied by the clerk and annexed to the record 
in an ejectment suit tried before a referee, but which deeds are 
not identified by the referee in his record, or by a bill of excep- 
tions, as the papers offered in evidence and rejected, cannot be 
considered upon appeal; nor can the refusal of the referee to 
permit a witness to testify as to the location and identity of the 
land described in the tax deeds be reviewed, because the deeds 
are not in the record, and this court cannot determine that the 
testimony offered was necessary or proper. Petty vs. Mays et als., 
652. 

Both parties having proposed written instructions which were 
given by the court to the jury and no exception being taken, the 
acquiescence of parties is presumed, and alleged error in some 
portion of the charge cannot be insisted upon on appeal. Hul- 
ing vs. Florida Savings Bank, 695. 


- 
When a party at the trial of a cause, and before the jury has re- 
tired to consider of their verdict, presents to the Judge written 
instructions upon points of law which he desires should be given 
to the jury, and the questions of law are pertinent to the issue 
and arise out of the evidence given, it is the duty of the Judge 
to consider the instructions, and to give his ruling thereon in 
writing to the jury, and the neglect or refusal to consider or give 
his ruling thereon as required by law, duly excepted to, is error. 
Keitt vs. Spencer, 748. 


While there is no bill of exceptions bringing up the testimony 
given on the trial yet, if it appears by the charge of the Judge 
in the record that certain evidence was before the court, it may 
appear therefrom that instructions to the jury prayed by a party 
upon points of law were pertinent to the issue and to the evi- 
dence, and that the party was entitled to the ruling of the court 
upon the questions presented. Td. 

In such case this court will not consider whether the instructions 
should have been given to the jury as prayed, but only whether 
the instructions being pertinent, the party has been denied a 
right secured by the statute. Jd. 


An appeal will not be dismissed on the ground that a motion for 
a new trial was not made in due time, nor on the ground that a 
bill of exceptions was not signed within the time allowed by law. 
Stewart vs. Mathews, 752. 

The filing by a referee of his findings and decisions does not be- 
come operative for the purposes of execution or appeal until 
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19. 


after notice thereof to the parties. Such decision does not be- 
come a ‘‘final judgment ’’ until the expiration of ten days from 
the giving of notice, when no motion is made for a new trial, re- 
hearing, in arrest, &c.; and when such motion is made the judg- 
ment does not become final until the motion is denied, and the 
time for appealing begins to run from the filing of the decision 
in writing, denying the motion for a new trial. Chap. 3122, Act 
of 1879. Digest, page 858. Jd. 

Where a cause is tried before a practicing attorney, as a referee, 
who has kept a complete record of the proceedings, including 
the testimony, his rulings, exceptions thereto duly attested, filed 
with the pleadings and papers in the case, the same will be con- 
sidered on appeal as a bill of exceptions. Stewart vs. Mathews, 
752. 


20. While the rule as to making up a transcript of the record requires 


22. 


the Clerk of the Circuit Court not to copy therein any paper as used 
in evidence upon the hearing unless so noted by the Judge, still, 
the paper, if so used, becomes ipso facto a part of the record, and 
whereupon certiorari such paper is returned to this court en- 
dorsed as used in evidence by the Judge, such endorsement being 
made subsequent to the hearing, the paper will be considered. 
A violation of such rule cannot result either in an affirmance or 
reversal of a decree if it appears that the paper was in fact used, 
The failure of the party offering the paper in evidence to obtain 
such action by the Judge may be visited by an infliction of costs. 
Curo vs. Pensacola City Company, 766. 

While the act requiring upon an appeal that a true copy of pro- 
ceedings of the Cireuit Court shail be filed with the Clerk of the 
Supreme Court by the first day of the succeeding term thereof, 
and that a failure to file the copy makes it the duty of the court, 
on motion of the adverse party, to dismiss the appeal unless 
good cause be shown for the omission, the court will determine 
upon the facts in each case, whether good cause is shown. Smith 
vs. Curtés, 786. 

An appeal may be perfected by complainant or defendant in chan- 
cery, from a final decree without giving bond and security or 
paying the costs of the suit as required in suits at law. Jd. 


23. Unless the case presented by the record is one in which there is a 


plain and adequate remedy at law, or some jurisdictional defect, 
or extreme multifariousness is disclosed, it is the practice of this 
court where the decree is otherwise proper to disregard objec- 
tions of a technical character made here for the first time. Hence, 
a defendant to a bill of interpleader after unsuccessfully contest- 
ing the claim of a co-defendant and after decree to interplead be- 
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tween themselves not objected to, will not be permitted to object 
here for the first time that the bill is brought by such co-defend- 
ant in the capacity of surviving partner of a firm against himself 
and another as administrators of the estate of his deceased part- 
ner. Sammis vs. L’ Engle et als., 800. 


24. Decree (as to title of land) reversed without prejudice to the 
right of complainant to assert or maintain any legal title she 
may have in any other suit or proceeding. Stewart vs. Stewart, 
846. 

25. This court, in passing upon questions raised by the assignment 
of errors, will be governed entirely by the return of the Clerk of 
the court below, in the record filed in compliance with the writ, 
issued out of this court, and it will not consider other or different 
papers filed in the case, not belonging to such return. Jrvin vs. 
State, 872. 

APPEARANCE. See Decrees and Judgments, 5. 

APPELLATE PRACTICE. See Appeals; Arrest of Judgment; At- 
torneys at Law, 3; Bill of Exceptions ; Criminal Law, 1, 2; De- 
crees and Judgments, 2; Fugitive from Justice; Rehearing ; 
Writ of Error. 

ARRAIGNMENT. See Criminal Law, 21. 

ARREST OF JUDGMENT. 

1. The omission of the signature of plaintiff's attorney to an 
amended declaration, his name already being of record, and de- 
fendant having pleaded, is no ground for arresting or revers- 
ing the judgment. Juling vs. Florida Savings Bank, 695. 

2. After a full trial upon the merits and verdict upon the matters em- 
braced in the declaration and pleas, the mere absence of a simili- 
ter to a plea or replication is not ground of arrest of judgment or 
reversal, the similiter not having been insisted on by the oppos- 
ing party or required by the court. Jd. 

ASSAULT AND BATTERY. See Charge of Judge to Jury, 2; Dam- 
ages. 

ASSIGNMENT. See Vendor and Purchaser, 8. 

1. A debtor places a chose in action in the hands of his attorney, to 
whom he is indebted, with directions, not in writing, to collect and 
apply the proceeds, so far as necessary, to the payment of his 
debt. This isa particular assignment good in equity, and the 
assignee has an equitable right to enforce the debt at law in the 
name of the assignor. Such assignment places the chose in ac- 
tion beyond the control of the assignor, and is good against a 
subsequent assignment by him, or a subsequent attaching credi- 
tor. Sammis vs. L’ Engle et als., 800. 











ASSIGN MENT—( Continued.) 
2. A., the purchaser of a tract of land, pays one-half of the pur- 


chase money and gives a mortgage to secure the balance to B., 
the vendor. B., the original vendor and mortgagee of A., sells 
and assigns the mortgage unconditionally to C. C. takes it inde- 
pendent of any verbal conditions attending the original sale by 
A. to B., so far as they were for the benefit of B. Sammis vs, 
Matthews, 811. 


3. A sale of a security for less than its face value will not be set 


aside because made reluctantly and when one is greatly in want 
of money, the sale not being unusual or oppressive, there being 
no fraudulent advantage, imposition, or illegal restraint or du- 
ress. Id, 


ATTORNEY AT LAW. See Administrators and Executors, 26: Bill 


of Interpleader. 


1. The proceeding to disbar an attorney is special, of a summary 


character, and as to methods of practice and pleading, is not 
controlled by the same rules in every respect that prevail in ordi- 
nary common law actions. One of the respects in which it thus 
differs is that a replication to the answer to the rule to show 
cause is unknown to such proceeding. Upon the coming in of 
such answer the motion of the movant is to make the rule abso- 
lute, and that of the respondent is to discharge the rule, and the in- 
troduction of testimony is proper without a replication. State 
ex rel., vs. Maxwell, 31. 


2. Where a respondent to such rule submits the case upon the filing 


of his answer by stating through his counsel that it was all that 
he. had to submit in the case, and the party representing the rule 
in submitting the case says to the Judge, that the evidence for 
the petitioner is mostly in the files of your court, that and some 
letters of respondent I will furnish, and all of the record evi- 
dence, and two letters from the relator to his wife, written by 
him to her in reference to the loss of the papers in adivorce suit, 
instituted by his wife against him, which papers were last traced 
to his possession, and the writing of which letter he did not de- 
ny, were furnished to the court by the petitioner, and the pro- 
ceeding to disbar was principally based upon judicial proceedings 
in which the relator was a party, and the records of which were 
to be found upon the files of the court, and the respondent in his 
answer to the rule to disbar admitted the acts principally charged 
against him, by making the records which contained them ex- 
hibits to his answer, the court properly treated as evidence such 
records. Jd. 


3. This court will not interfere with the action of the Circuit Court 





in the matter of summary proceedings to disbar an attorney upon 
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the ground that its conclusions as to the testimony are erroneous, 
unless a plain case of wrong and injustice is shown. The State 
ez rel. Wolfe vs. Kirk, 12 Fla., 278, referred to and approved. Jd, 


. In this case the attorney had received from the files of the court 
the papers in a divorce suit instituted by his wife against him, 
and while he admitted their loss or destruction by a friend, he 
failed to account for them, even to the extent of giving the name 
of his friend. He, also, during the progress of the suit for di- 
vorce, repeatedly accused the chancellor of being one of an al- 
leged combination against him to control his property, averring 
substantially that his wife did not institute the suit for di- 
vorce of her free will or desire, but was induced so to do by a 
combination of persons, one of whom he averred the chancellor 
was. The chancellor in his presence disavowed any such con- 
duct, The attorney offered no proof of his charge, but persisted 
init. Under such circumstances the court properly disbarred the 
attorney, such action being necessary to preserve its own respect 
and to enforce respect from, and proper conduct on the part of 
its officers. Jd. 


AUCTIONEERS. See Administrators and Executors, 9. 
BILL AND ANSWER. See Injunctions, 1. 
BILL OF EXCEPTIONS. See Appeals, 7, 12, 14, 15, 16, 19, 25; 


Criminal Law, 20. 


BILL OF INTERPLEADER. 
1. An attorney having money collected for a client in his hands, 


which money is claimed by two creditors of such client, his client 
disclaiming an interest in favor of himself, the attorney not be- 
ing so fully cognizant of the facts as to determine the right, may 
properly bring a bill seeking a decree against the creditors that 
they interplead and contest their respective claims between them- 
selves. Sammis vs. L’ Engle et als,, 800. 


2. The practice upon answer and replication in an interpleading suit 


properly brought, is to decree the bill to be properly filed, to dis- 
miss the complainant with,his costs up to that time upon his 
placing the fund in the registry of the court, and to direct an 
action to be brought or an issue or a reference to ascertain and 
settle the rights of the defendant claimants to the fund as the 
case may require. In this case there was a reference which was 
proper. Jd. 


3. Across-bill setting up substantially the same facts as the answer, 








is inadmissible in an interpleader suit where the defendant can 
have all the affirmative relief he is entitled to without it under 
the decree of reference to ascertain his right. d. 
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BILL OF INTERPLEADER—( Continued.) 
4, 


Unless the case presented by the record is one in which there is a 
plain and adequate remedy at law, or some jurisdictional defect, 
or extreme multifariousness is disclosed, it is the practice of this 
court where the decree is otherwise proper to disregard objec- 
tions of a technical character made here for the first time, 
Hence, a defendant to a bill of interpleader after unsuccessfully 
contesting the claim of a co-defendant and after decree to inter- 
plead between themselves not objected to, will not be permitted 
to object here for the first time that the bill is brought by such 
co-defendant in the capacity of surviving partner of a firm 
against himself and another as administrators of the estate of his 
deceased partner. Jd. 


BILL OF REVIEW. See Practice (Equity), 4; Decrees and Judg- 


ments, 9. 


BILL OF EXCHANGE. See Charge of Judge to Jury, 4; Married Wo- 


men, 2, 5. 
A bill of exchange drawn in Florida, payable in Georgia, the 
drawer being a resident of Florida, the drawee a resident of Geor- 
gia, and the payment to be made in Georgia, is a foreign bill, 
Joseph vs. Salomon, 623. 


. The general rule is, that where a notice of the non-acceptance or 


non-payment of a foreign bill of exchange is to be proved, a pro- 
test is indispensable, and the proof cannot be supplied in any 
other way. Td. 


. “‘Although the drawer has no funds in the hands of the drawee, 


yet, if he has a right to expect to have funds in the hands of the 
drawee to meet the bill, or if he has a right to expect the bill to 
be accepted by the drawee in consequence of an agreement or ar- 
rangement with him, or if upon taking up the bill he would be 
entitled to sue the drawee, or any other party to the bill, then in 
every such case he is entitled to strict notice of the dishonor.”’ 
9 Fla., 519. Jd. 

A waiver of protest upon a note may be made by the endorser not 
only at the time he endorses the note, but at any time before ma- 
turity or on the day of maturity. Robinson vs. Barnett, 670. 


5. When such waiver of protest is made after the execution of the 


note, or upon the day of maturity, no new consideration is neces- 
sary to support it. id. 

‘*Conjuring *’ a sick man to cure him of his illness is not a valid 
consideration for a promissory note. Cooper, Executor, vs. LAv- 
ingston, 684. 

In a suit against the executor of a will upona note made by dece- 
dent and endorsed to plaintiff before due, defendant having 
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BILL OF EXCHANGE—( Continued.) 


pleaded a want of consideration, it is shown that plaintiff admit- 
ted that the note was given for an invalid consideration, and that 
he knew it at the time he traded for it, and plaintiff does not ex- 
pressly deny making these admissions, he cannot recover upon 
the note without showing a valid consideration as between the 
maker and the payee, though the plaintiff paid a valuable consid- 
eration for the note. Jd. 


BILLS QUIA TIMET. See Practice (Hquity), 6. 
BONA FIDE PURCHASER. See Lands, 8, 9, 10, 11. 
BOUNDARIES. See Hovidence and Witnesses, 4. 


1. The survey of the boundary line as located and marked by Orr 


and Whitner under the authority of the States of Georgia and 
Florida, having been adopted by the Legislatures of the two 
States on the 8th of February, 1861, as the true boundary line, 
and the same having been substantially ratified by Congress in 
1872, that line is regarded as the settled boundary between the 
two States from the junction of the Flint and Chattahoochee riv- 
ers to Ellicott’s Mound on thé St. Mary’s river. Groover vs. Cof- 
See, 61. 

The State of Georgia, long prior and subsequent to the year 1842, 
was in actual possession, exercising its jurisdiction and sove- 
reignty, of the territory south of the boundary line as now settled 
and north of a line called the ‘*‘ Watson line,”’ and in that year 
granted a quantity of land bounded by the Watson line; the 
grantee entered into actual possession under the grant, and he 
and his grantees have been in the actual occupation and have 
cultivated the land from that date up to a recent period, when 
they were dispossessed by one claiming title under a patent issued 
by the United States Land office to the State of Florida and a 
deed from the Trustees of the Internal Improvement Fund. 
The boundary line between Georgia and Florida had been in 
doubt and in dispute between these States since 1842, until it 
was settled by agreement in 1861 between the two States and the 
sanction of Congress in 1872, and located north of the Watson 
line ; Held : (a.) That ‘‘ grants by a government de facto of parts 
of a disputed territory in its possession ”’’ are valid, and the rights 
to property so acquired ‘‘ are respected and sacred.’’ (0.) That 
upon this principle of the law of nations the grant by the State 
of Georgia conferred a right to the property conveyed to the 
grantee. (c.) That a subsequent patent issued to a third person 
by the United States covering the same land does not divest the 
purchaser from the State of Georgia or his grantees of the title 
and right of possession claimed under the Georgia grant. Jd. 
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BOUNDARIES—( Continued.) 


3. Where the courses and distances in a deed do not cover the quan. 
tity of land called for, and are therefore uncertain as boundaries, 
and there are other boundaries given in the deed by adjoining 
tracts, which are ascertained and sufficiently established, the 
lines will be extended to them where such a course is consistent 
with the manifest intention of the parties. Hogans vs. Carruth, 
84. 


CASES EXPLAINED AND OVERRULED. See Hquity and Egquit- 
able Jurisdiction, 6; Practice (Equity), 2. 

CERTIORARI. See Appeals, 20. 

CHANGE OF VENUE. See Criminal Law, 15, 16; Venue. 

CHARGE OF JUDGE TO JURY. See Appeals, 7, 13. 


1. It will not do to elimmate from the charge of the court to a jury 
a sentence connected with a paragraph upon the same question 
and except to that particular sentence; the whole paragraph 
must be taken together and stand or fall by itself. Smith vs. 
Bagwell, 117. 


2. The court charged the jury that ** words from one person to an- 
other will not justify an assault and battery’’: Held sufficient, 
that it was not incumbent upon the court to use the word 
‘*merely’’ or *‘ only” after ** words”’ in the charge to make its 
language intelligible to the jury: that the use of either of these 
words would not have strengthened or modified the charge, or 
given any new or other light tothe jury. /d. 

3. Instructions given by the court to a jury must be construed in 
connection with the evidence given on the trial. Robinson vs, 
Barnett, 670. 


4. The plaintiff sued the defendant as endorser on a promissory 
note. The defendant claimed that the endorsement was a 
forgery ; that he wrote the words *‘ protest waived ”’ over such 
endorsement on the day the note matured only for the purpose 
of saving the trouble and expense of protest. The evidence was 
conflicting as to the knowledge of the plaintiff of the fact that 
defendant claimed the signature a forgery at the time those words 
were written, and that such knowledge only came to him six 
weeks or more after the maturity of the note, when he brought 
his action. The court instructed the jury that if the plaintiff was 
misled to his injury or loss by such act of the defendant in writ- 
ing the words ‘‘ protest waived’’ over what purported to be 
his signature, and wag induced to sleep on his rights, and not to 
take measures to secure or enforce payment of the note, the de- 
fendant was estopped : Held, That such charge was not error. 
Ia. . 
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CHARGE OF JUDGE TO JURY—( Continued.) 
5. Courts are not called upon to instruct juries upon a hypothesis 
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that does not exist in the case. They may decline to charge 
upon any point of law not based upon the evidence or warranted 
by it. td. 


. It is not necessary for a court, even at the request of counsel, to 


repeat propositious of law which he has already given in his 
charge to the jury. Id. 


. When a party at the trial of a cause, and before the jury has re- 


tired to consider of their verdict, presents to the Judge written 
instructions upon points of law which he desires should be given 
to the jury, and the questions of law are pertinent to the issue 
and arise out of the evidence given, it is the duty of the Judge 
to consider the instructions, and to give his ruling thereon in 
writing to the jury, and the neglect or refusal to consider or give 
his ruling thereon as required by law, duly excepted to, is error. 
Keitt vs. Spencer, 748. 


. While there is no bill of exceptions bringing up the testimony 


given on the trial yet, if it appears by the charge of the Judge in 
the record that certain evidence was before the court it may ap- 
pear therefrom that instructions to the jury prayed by a party 
upon points of law were pertinent to the issue and to the evi- 
dence, and that the party was entitled to the ruling of the court 
upon the questions presented. i. 


. In such case this court will not consider whether the instructions 


should have been given to the Jury as prayed, but only whether 
the instructions being pertinent, the party has been denied a 
a right secured by the statute. Jd. 


. Bryan and Bass were indicted as principals in a murder, Counsel 


for Bryan asked the court to charge the Jury, that if Bass in- 
flicted the mortal wound Bryan should be acquitted : Held, That 
under the circumstances of the case such refusal so to charge 
was not error. Bryan vs. State, 864, 

In charging the jury in a trial for murder, the court instructed 
them that if under certain circumstances detailed, ‘‘the accused, 
being armed with a concealed pistol, walked up to the deceased and 
intended to kill him, did then and there kill him by shooting him 
with the pistol aforesaid, then it is your duty to find the accused 
guilty of murder in the first degree,”’ etc. Held, to be in accord- 
ance with the law, and noerror. Jrvin vs. State, 872. 
Exceptions should be taken to the particular portions of the 
charge of the court deemed erroneous, in order to make them 
available on coming into this court, and instructions asked for 
should be written out, and presented to the court as provided by 
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CHARGE OF JUDGE TO JURY—( Continued.) 


law. No exception to the charge can be first taken in this court 
on writ of error. Jd. 

13. The court is not obliged to instruct the jury upon all principles 
of law that counsel may think proper to ask, or to go outside of 
the case as made, and charge upon questions of law foreign 
thereto. They may properly refuse to charge upon any such 
questions as are not applicable to the facts in evidence. Jd. 

CITIES AND TOWNS. See Municipal Corporations. 

CLERK CIRCUIT COURT. See Deeds, 5. 

CLOUD ON TITLE. See Equity and Equitable Jurisdiction, 3, 4, 5, 6. 

COMMERCE AND NAVIGATION. See Riparian Rights, 3, 4, 5. 

COMMISSIONER OF LANDS AND IMMIGRATION. See Hvidence 
and Witnesses, 7, 8. 

CONSIDERATION. See Assignment, 3; Bills of Exchange, 6,7: Con- 
tracts, 1. 

CONSTITUTIONAL LAW. See Appeals, 1, 2, 3, 4; County Site, 1, 
5; Homestead Exemption ; Married Women, 1: Municipal Cor- 
porations, 5; Statutes, 7. 

1. The provisions of the acts relating to appeals from judgments of 
Justices of the Peace, so far as they provide for a trial de novo in 
the Circuit Court, are in conflict with the Eighth Section of Ar- 
ticle 8, of the Constitution, and void. State ex rel. vs. Baker, 19; 
State er rel. vs. Vann, 29. 


ws 


. The 18th Section of the Internal Improvement Law granting im- 
munity from taxation to the roads embraced in the internal im- 
provement system of this State was not in conflict with the Con- 
stitution in force at the time of the passage of the Internal Im- 
provement Law. Lewisville and Nashville Railroad Co. vs. 
Palimes, 231. 


3. The limitation upon the power of the Legislature embraced in 
Section 2, Article 13, of the Constitution of 1839, prohibiting the 
amendment of any act of incorporation, unless after three 
months’ public notice given of intended application therefor, did 
not control the Legislature in discharging its duty in the matter 
of legislation concerning roads belonging to the constitutional sys- 
tem of internal improvements, which it was the duty of the Leg- 
islature to create and encourage under Section 2, Article 11, of 
the Constitution. /d. 

4. The act approved February 2, 1869, (Ch. 1700,) repealing the 
fourth, tifth, sixth and seventh sections of an act to provide for the 
publication of the laws and of official and legal advertisements, 

approved July 31, 1868, and reviving laws in force prior to the 
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CONSTITUTIONAL LAW—( Continued.) 


passage of the last named act, is constitutional. State ex rel. vs. 
Commissioners of Sumter County, 518. 


5. The act of March 3, 1883, relating to granting licenses for the 
sale of intoxicating liquors, so far as it requires that an applicant 
for a license shall produce to the Board of County Commissioners 
an application signed by a majority of the registered voters in 

) the election district in which he desires the privilege to sell, and 
otherwise comply with the terms prescribed, is a valid act, not 
repugnant to the Constitution of this State or of the United 
States. State ex rel. vs. Brown, 568. 

6. The fifth and sixth sections of the act, which seek to invest the 
Board of County Commissioners with judicial power to hear, 
try and determine a complaint against the holder of a license, 
and to impose a penalty by revoking the license, are void, as they 
create a court not authorized by the Constitution. //. 


~2 


. An act may be void in part without affecting other parts of it, if 
that which remains is capable of being executed in accordance 
with the purposes of the Legislature wholly independent of that 
which is rejected. Id. 


8. Under the eighth section of the Declaration of Rights in our 
Constitution cases of *‘ petit larceny ’’ or small larceny may be 
tried under regulations made by the Legislature without present- 
ment or indictment by a grand jury, and the Legislature may de- 
termine what value of property stolen shall constitute the offence 
so triable. Hz-parte Sim Bell, 608. 

9. The Constitution, in using the term ‘petit larceny,’’ does not 
establish the value of property stolen at ‘‘ twelve pence,’’ as con- 
trolling the degree of the offence according to the common law. /d. 

CONTRACTS. See Assignment, 2, 3; Bills of Exchange, 5, 6, 7; 
Charge of Judge to Jury, 4; Lands, 1, 2, 3,5, 7; Life Insur- 
ance, 4, 5, 6. 

1. Capacity to contract attends the possession of ordinary intelli- 
gence, and where the consideration is not shown to be inadequate, 
the fact that a mutual confidence in business relations, and a gen- 
eral friendship justified by past relations of the parties existed at 
the time of the contract, is not a ground upon which to set it 
aside. Smith vs. Curtis, 786. 

CORPORATIONS. See Constitutional Law, 3; Municipal Corpora- 
tions, Principal and Surety, 1. 





1. An original incorporator in the Florida Southern Railway Com- 
pany, first known as The Gainesville, Ocala and Charlotte Har- 
bor Railroad Company, was not as such independent of a con- 
tract with the Directors of the company, entitled under the char- 
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CORPORATIONS—( Continued. ) 


ter of the corporation, or the common law controlling the sub. 
ject, to a proportion of the stock, to be determined by the num- 
ber of original incorporators named in the articles of incorpora- 
tion. Brown vs. Fla. So. Railway Co., 472. 


A grant of land by the State of Florida to a corporation having 
power to make contracts for the purpose of accomplishing corpo- 
rate purposes is not a grant to the original incorporators signing 
the articles authorized by the general law of this State in the 
proportion in which they have subscribed for stock, nor does it 
authorize a division or an allotment of the land to the original in- 
corporators. Jd. 

Stock is originally acquired in a corporation by a subscription 
therefor. This subscription is a contract defined and regulated 
by the organic law of the corporation. An incorporator is not 
entitled to stock as a mere gratuity. He can only acquire it by 
purchase or by subscription therefor, by which he contracts to 
pay calls and assumes the other liability to creditors and the com- 
pany which such relation imposes. Jd. 


COSTS. See Administrators and Executors, 20; Guardian and Ward, 


7; Receiver, 2. 


COUNTIES. See County Site. Decrees and Judgments. 1; County Com- 


missioners. 


COUNTY COMMISSIONERS. See Decrees and Judgments, 1; Stat- 


wites, 5. 


COUNTY SITE. 
1. The actof the Legislature, approved August 3, 1868, Chap. 1688, lo- 


cating the county site of Sumter county at Leesburg, is a valid act. 
It is not inhibited by the 17th Section of Article 4 of the Constitu- 
tion, nor does the 18th Section of that Article prohibit the Leg- 
islature from determining whether a general law can be made 
applicable in the location of a county site. Such legislative de- 
termination is final, except in the cases specially enumerated in 
Section 17. State ex rel. vs. Commissioners Sumter County, 518. 


. An order made in a suit in equity directing the removal of county 


officers and records to a place designated therein as the county 
site, is not a bar to a proceeding by mandamus to determine the 
legal location of such county site. Jd. 


3. At the time of ordering and holding an election in Sumter county 


in 1869 to choose a county site, there was no law in force requir- 
ing publication of notice of the election in a newspaper. Notice 
given by posting written notices of the time and purposes of the 
election in various public places in the county, so that the voters 
could have an opportunity to know thereof, is deemed sufficient 
public notice. Jd. 
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COUNTY SITE—( Continued.) 

4. An order made at chambers, upon bill in equity, requiring 

the county officers to remove the records of the county from 

Sumterville to Leesburg, in Sumter county, mentioning Leesburg 

as the county site, no notice of application for such order or op- 

portunity to be heard in the matter having been given to the par- 

ties affected, is not a final determination of rights, and does not 
adjudicate upon the proper location of the county site. Jd. 


5. The act of January 28, 1869, (Chap. 1695,) providing that the 
county site of a county may be located by a vote of a majority 
of legal voters voting upon the question, is a valid act, not in 
conflict with Section 16, Article 16, of the Constitution. The 
latter provision applies to elections for choosing officers, and 
does not include ‘‘elections’’ held to ascertain the wishes of the 
people in locating county seats. Id. 

COURTS. See Jurisdiction. 
COVENANTS. See Vendor and Purchaser, 6. 
CRIMINAL LAW. See Constitutional Law, 8, 9. 


1. An Appellate Court will refuse to hear a criminal case on a writ 
of error where the Plaintiff in Error has escaped and is not 
within the control of the court below, either actually, by being 
in custody, or constructively, by being out on bail. Woodson vs. 
State, 549. 


2. On a motion, where it appeared to the court that the Plaintiff in 
Error had broken juil and escaped from custody, leaving his 
cause pending in court : Ordered, That the writ of error be dis- 
missed at the next term of the court, unless it is made to appear 
to the court on or before that time that the Plaintiff in Error is 
in the custody of the proper officer of the law. Jd 


8. In the trial on an indictment for perjury to secure a conviction 
it is not sufficient to prove that the defendant, at different times, 
testified to two opposite things irreconcilable with each other. 
There must be testimony outside of his own contradictory state- 
ments as to which of such statements is false. Freeman vs. 
State, 552. 


4. Courts cannot take cognizance of the ordinances of an incorpor- 
ated town. They are subjects of proof. In an indictment for 
perjury, assigned upon testimony given in a Mayor’s Court on 
the trial for a violation of a municipal ordinance, the indictment 
should so charge it, and the evidence should prove it. Jd. 


5. The defendant on trial in a criminal proceeding has a right to be 
heard in making a statement under oath, of his or her defence, 
under Chapter 1816, Laws of 1870, at any time before the case is 
as to the jury. Higginbotham vs. State, 557. 
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CRIMINAL LAW—( Continued.) 
6. If a law creating a criminal offence is repealed, such repealing 


10. 


11. 


13. 


14. 


INDEX. 





law containing no saving clause preventing the operation of the 
repeal as to causes then pending, or continuing the repealed law in 
force as to pending prosecutions, or violations of the then exist- 
ing law, after the repealing law takes effect no further proceed- 
ings can be taken under the law so repealed to enforce the pun- 
ishment. /d. 


. This rule applies to proceedings upon appeal in the Appellate 


Court, as well as to the court having original jurisdiction of the 
offence, and as well when the repeal of the law took effect after the 
removal of the cause to the Appellate Court, as before. Jd. 


. The act of 1832 adopting the common law of England in relation to 


crimes and misdemeanors, except so far as the same related to 
the modes and degrees of punishment, does not adopt but abro- 
gates the common law distinction of grand and petit larceny, be- 
cause such distinction depended upon the degrees of punish- 
ment to be inflicted, the degrees being controlled by the valueof 
property stolen. Hzx-parte Sim Bell, 608. 


. By the same act all thefts were denominated larcenies, and no de- 


grees of the crime were recognized. /d. 

Bryan and Bass were indicted as principals in a murder. Coun- 
sel for Bryan asked the court to charge the jury, that if Bass in- 
flicted the mortal wound Bryan should be acquitted : Held, That 
under the circumstances of the case such refusal so to charge 
was noterror. Bryan vs. State, 864. 

It is always necessary to prove the venue as laid in the indict- 
ment, but if the evidence raises a violent presumption that the of- 
fence for which the prisoner is indicted was committed in the 
county alleged, it is sufficient. /d. 


. On the trial of an indictment for murder, charging the killing to 


have been effected by shouting in the left breast, the evidence 
showing that there were three bullet wounds, one in the left 
breast, one in the back, the other in the head, each one necessa- 
rily mortal, all given by the accused at the same time, and under 
the same circumstances, but showing that death ensued instan- 
taneously from the wound in the head: Held, Not such a vari- 
ance as would amount to error. Jd, 

The proof must show that the killing was effected by the accused 
in the manner charged in the indictment, but where there is no 
possibility of his having been misled, or in any way embarrassed 
in his defence by the variance, it will be disregarded. Jd. 

On a motion for a change of venue, it is not sufficient for the 
party making such application to swear ‘‘that he does not be- 
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lieve that be can obtain a fair and impartial trial’’ in the county 
in which the indictment was obtained. He must fully state the — 
facts upon which he founds such belief. Jrvin vs. State, 872. 


A motion to change the venue is always addressed to the sound dis- 
cretion of the court, and this court will not interfere unless it 
can find in record some good reason for believing that there was 
not an exercise of such sound discretion on the part of the court 
below in refusing the motion for such change. /d. 


Counsel for prisoner entered a motion for a change of venue, but 
failed to call the attention of the court to it. The cause was 
continued on his motion. The next term when the cause was 
reached for trial, the counsel for prisoner proceeded to such trial 
without taking any notice of his motion for change of venue, or 
calling the attention of the court to such motion : Held, That 
the motion for change of venue must be considered as having 
been abandoned, and that there was no error upon the part of 
the court. /d. 

The court is not obliged to instruct the jury upon all principles of 
law that counsel may think proper to ask, or to go outside of the 
case as made, and charge upon questions of law foreign thereto. 
They may properly refuse to charge upon any such questions as 
are not applicable to the facts in evidence. /d, 

Affidavits in support of a motion for a new trial charging that a 
juror, before the empanelling of the jury, had formed and ex- 
pressed an opinion that the prisoner was guilty, and at the same 
time had said he would hang him if he was on the jury, should “- 
unequivocally allege that the prisoner and his counsel were igno- 
rant of the fact as stated at the time of the empanelling of such 
jury. Jd. 

In charging the jury in a trial for murder, the court instructed 
them that if under certain circumstances detailed, *‘ the accused, 
being armed with a concealed pistol, walked up to the deceased 
and intended to kill him, did then and there kill him by shooting 
him with the pistol aforesaid, then it is your duty to find the ac- 
cused guilty of murder in the first degree,’’ ete. Held to be in 
accordance with the law, and noerror. Jd, 

Exceptions should be taken to the particular portions of the charge 
of the court deemed erroneous, in order to make them available 
on coming into this court, and instructions asked for should be - 
written out, and presented to the court as provided by law. No 
exception to the charge can be first taken in this court on writ of 
error. Jd, 

Where the record shows that the prisoner was duly arraigned, 
was present at the trial and at the-sentence, and no interval ap- 
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CRIMINAL LAW—( Continued.) 


pears between the commencement of the trial, the verdict and 
the judgment, the presumption is that he was in court during 
het whole time. Jd. 

CROSS BILL. See Bill of Interpleader. 


DAMAGES. See Charge of Judge to Jury, 2; Forcible Entry and Un. 
lawful Detainer, 7; Land, 4; Municipal Corporations ; Practice 
(Law), 2,3; Trespass, 1, 2, 3. 

1. Compensatory damages are defined as such as arise from actual 
and indirect pecuniary loss, mental suffering, value of time, 
actual expenses and bodily pain and suffering. Exemplary, vin- 
dictive or punitory damages are such as blend together the inter. 
ests of society and of the aggrieved individual, and are not only a 
recompense to the sufferer but also a punishment to the offender 
and an example to the community. Smith vs. Bagwell, 117. 


2. An award of punitive or exemplary damages in an action fora 
wrong, also punishable as a criminal offence, is not in violation 
of that portion of the eighth provision of the Declaration of 
Rights, which provides that ‘“‘no person shall be subject to be 
twice put in jeopardy for the same offence.’’ Jd. 


3. In actions of trespass for assault and battery a jury may inflict 
what are called exemplary, punitive or vindictive damages upon 
a defendant, having in view the enormity of his offence as well 
as a measure of compensation to the plaintiff. Jd. 

DECREES AND JUDGMENTS. See Appeals, 11, 24; Guardian and 
Ward, 6; Husband and Wife, 5; Practice (Law),4; Rehearing. 

1, A judgment against a county, recovered upon county warrants, 
establishes the liability of the county, and that the indebtedness 
was created for county purposes. It is, therefore, the duty of 
the County Commissioners to provide for the payment of the 
judgment by levying a tax upon the taxable property of the 
county ; and it appearing by the return of the County Commis- 
sioners to an alternative writ of mandamus, that they are author- 
ized to raise by tax for county purposes a sum sufficient to pay 
the judgment, a peremptory writ is awarded directing them to do 
so. State ex rel. vs. Commissioners of Jackson county, 17. 

2. The opening of a default for want of a plea is within the sound 
discretion of the court, and this court will not interfere unless 
there has been a gross abuse of that discretion. It must appear 
that the ends of justice require that the defendant be permitted 
to plead to warrant the reversal of an order refusing to open 4 
default. A purely discretionary order will not be reversed. 
Russ vs. Gilbert et ux., 54. 


3. Where pleas had been prepared and left with a party to be 
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DECREES AND JUDGMENTS—( Continued.) 


10. 


11, 





sworn to and filed, and the party forgot to file them in time to 
prevent a default, and on an application to open the default no 
sworn plea to the merits was tendered, no affidavit of facts show- 
ing a substantial defence upon the merits, and no proof that the 
party had stated or exhibited to his attorney all the facts of his 
case upon which counsel advised him that he had a substantial 
defence upon the merits were read upon the motion, such appli- 
cation is addressed merely to the favor of the court, and not as 
a matter of right in furtherance of justice. Jd. 

When a defendant makes default by failing to plead, he confesses 
the cause of action and right of recovery, but he may, upon in- 
quest, contest the amount of damages. In such case all the 
plaintiff is required to prove, or the defendant is permitted to 
controvert, is the amount of damages. Jd. 


. Section 22 ef the act of 1828, (McClellan’s Dig., 822, §37,) pro- 


viding that the appearance of a defendant by attorney will pre- 
vent a default for not pleading, is repealed by the second and 
sixth sections of the Practice act of 1873, Chapter 1938. Jd. 


. A default for not pleading may be entered on the “‘ Fourth of 


July,” if that be a rule day. Jd. 


. While in rendering a decree against a principal and sureties for 


the payment of money found to be due on an obligation, the de- 
cree should be so framed as to direct its enforcement against the 
sureties only in the event that the money cannot be made out of 
the principal, yet where it is clearly established that the princi- 
pal was utterly insolvent, and he having died, there are no assets 
in the hands of his representative, it is not error if the decree 
omit such direction. May and Pasco vs. May, 373. 


. In a case of this character, a decree for the payment of money 


substantially in the form of a judgment at law is appropriate. Ia. 


. The validity and sufficiency of a mortgage, and the capacity of 


the parties executing it (being adults), are established by the de. 
cree of foreclosure, and such decree is conclusive against the par- 
ties unless reversed on appeal, and cannot be set aside or an- 
nulled by bill or review except upon newly discovered evidence. 
Mattair et al. vs. Card, 455. 


The due execution of a mortgage of a homestead is established 
by a decree subjecting the property to sale to pay the mortgage 
upon bill to foreclose it. Jd. 

A judgment or decree unreversed is conclusive upon parties and 
estops them from setting up in a new suit brought to annul or set 
it aside, any matter of defence of which the parties could have 
availed themselves in the original proceeding, the evidence of 
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12. 


138. 


14. 


15. 


16. 


1%. 


the facts constituting the defence having been known to the par- 
ties in due time. Jd. 

When a court of equity, having jurisdiction of parties and of the 
subject-matter in a suit to foreclose a mortgage, directs by its 
decree that the master make sale of the property, and on such 
sale to execute and deliver a deed to the purchaser, and that 
upon the delivery of the conveyance the purchaser be let into the 
possession of the premises, the record of the decree and the deed 
constitute evidence of title in the purchaser in an action of eject- 
ment against a third person not a party to the foreclosure suit. 
Petty vs. Mays et als., 652. 


The master’s deed in such case is evidence without showing a 
confirmation of the master’s report of sale. Jd. 


Under Section 4, Chapter 151, Laws, authorizing a judgment de- 
claring an assessment not lawfully made, the judgment to be en- 
tered is an unqualified judgment ; and where a part of the assess- 
ment is illegal and a part legal, the general judgment is that the 
assessment is not lawfully made. It cannot be that a part is law- 
ful and a part is illegal. Basnett vs. City of Jacksonville, 664. 


In a suit against an executor upon a note of the decedent, a judg- 
ment that ‘‘ the plaintiff have and recover from the defendant,” 
is not a proper judgment. The judgment should be that plain- 
tiff recover against the defendant as executor of the last will, &c., 
of the testator to be made out of the goods, etc., of the estate 
of the deceased, and that he have execution thereof, and not 
against the defendant generally. Cooper, Hreeutor, vs. Living- 
ston, 684. 


Where a demurrer to a plea heard in vacation is sustained, and 
there is no proper application to withdraw the demurrer or to 
amend or plead further, the proper judgment to be rendered is a 
final judgment against the defendant. The Judge under the rule 
and statute should so order, and where the action is upon a con- 
tract in which the clerk can assess the damages, a formal final 
judgment, sustaining the demurrer, and for the damages as- 
sessed should be entered upon the hearing upon the demurrer 
without waiting for a rule day. A judgment entered by the 
clerk at a subsequent day for default in, pleading is unauthorized, 
as there is no default, the defendant having pleaded and his plea 
having been pronounced insufficient in law. JL’ Hngle vs. L’ Hn- 
gle & Hartridge, Administrators, 714. 

There can be no default against infant defendants. Gibbons’ Hr- 
ecutor vs. McDermott, 852. 
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DEEDS. See Boundaries, 2,3; Decrees and Judgments, 12, 18; Hject- 


1 


ment, 4,5; Hquity and Equitable Jurisdiction, 1; Ejectment, 4, 
5; Evidence and Witnesses, 1, 2, 4, 5, 6. 


. If, as to an ancient deed coming from the possession of the heirs 


of the grantee, it appears that the names of one or more of the 
grantors, who could not write, is in the hand-writing of a person 
then present, and not a party to the deed or in interest, in the 
absence of evidence of fraud, the presumption is that the signa- 
tures were made in the presence of the parties by virtue of an 
oral direction from them, in which event the signatures are those 
of the parties as principals. Hogans vs. Carruth, 84. 


. Proof of the hand-writing of witnesses to an ancient deed, they 


being dead, the deed coming from the heirs of the grantee, and 
having been spread upon the county records in regular order and 
in due form, is sufficient proof of execution and delivery. Jd. 


. Under our statute the attestation of a deed in the words ‘“ bar- 


gained, sold, transferred and acknowledged in presence of us,” 
where the testificandum clause is ‘“‘in witness whereof the said 
parties of the first part have hereunto set their hands and seals, 
the day and year first above written,’’ other facts showing deliv- 
ery being established, is sufficient. Jd, 


. A deed of conveyance of land is good between parties though not 


proved or acknowledged for record, and though neither party is 
in possession. Stewart vs. Mathews, 752. 


. A deputy clerk signing a tax deed A. B., Clerk by C. D., deputy, 


cannot properly sign as an attesting witness to the execution of 
the deed. He simply witnesses his own signature to the deed. 
Id. 


. A deed purporting to convey land, executed by a daughter of a 


former owner now deceased and intestate, is effectual to convey 
her interest as an heir at law, though the estate of the deceased 
has not been administered. The title passes subject to valid 
claims of creditors. d. 


. A conveyance of the ‘‘south one-fourth of the southeast quar- 


ter’’ of a section is not void for uncertainty of description. Jd. 


. A conveyance by an executor under a power of sale contained in a 


will, to a purchaser for a valuable consideration, is good against 
a former grantee whose deed was not recorded and who was not 
in possession, the purchaser having no actual or constructive no- 
tice of the former deed or of any claim of right under it. Stew- 
art vs. Mathews, '752. 


. The presumption is that the grantee in a deed or other convey- 


ance of property had the capacity to acquire property, and where 
a defendant alleges in his answer as matter of defense that such 
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DEEDS—( Continued. ) 


capacity was wanting, the burden of proof is upon him to show 
it. Caro vs. Pensacola City Company, 766. 


10. A deed signed by the grantor and attested by two witnesses, and 
delivered to the grantee (a married woman) or to her husband, 
is good as between the parties, though the acknowledgment taken 
by a Justice of the Peace out of his own county may be invalid. 
Stewart vs. Stewart, 846. { 


11. Parol evidence that one party ‘‘ conveyed the land’’ to another, 
in a suit in equity involving the question of title, is not sufficient 
to prove a conveyance in fee. It is only when the deed is lost or 
destroyed, or is withheld by the other party to the suit, that pa- 
rol evidence is admissible to prove the due execution and the con- 
tents of the instrument. Jd. 


12. Parol proof of a deed of conveyance, when admissible, must 
clearly show the due execution of the deed and so much of its 
contents as will enable the court to determine the character of 
the instrument, the identity of the property, and the quantity 
and quality of the estate conveyed. Id. 


13. Where the deed of a married woman, whereby she seeks to con- 
vey her separate property, contains the name of herself only as 
the grantee, and her husband is not named in the body of the 
deed, but signs the deed with her, and both duly acknowledge its 
execution, this is a sufficient assent and joining with her under 
the statute to convey the property of the wife. vans et al. vs. 
Summerlin, 858. 





14. The acknowledgment of a married woman of the execution of a 
deed conveying her separate property, which acknowledgment 
states that she made herself a party to the deed *‘ for the purpose 
of relinquishing her right of dower’’ in the lands described, she 
having no right of dower, present or prospective, but an estate 
in fee, must be considered and construed to be an acknowledg- 
ment of the due execution according to the import of the language 
of the deed. Jd. 

DEFAULTS. See Decrees and Judgments, 2, 3, 4, 5, 6. 


DEMURRER. See Decrees and Judgments, 16; Equity and Equitable 
Jurisdiction, 4; Pleading (Code), 1; (Law), 1; Practice (Law), 
1, 4. 
DESCENTS. See Deed, 6; Remainders, 3. 
DIVORCE. See Husband and Wife, 1, 2, 3, 4, 5. 
DOWER. See Homestead and Hzemptions, 5, 6, 7, 8. 
1. When the wife survives the husband, and becomes entitled to dower 
in his real and personal estate, but dies before it is allotted and 
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DOW ER—( Continued.) 


set apart to her, her personal representative can sustain an action 
against the personal representative of the husband, to have the 
dower in such deceased husband's personal estate set apart to him. 
Woodberry, Hzecutor, vs. Matherson, Executor, 778. 


. Dower, in its technical and popular acceptation, refers exclu- 


sively to real estate, and according to Blackstone, ‘‘ has reference 
to that portion of the lands or tenements of a man, which his 
widow enjoys during her life, after the death of her husband.”’ 
In this State, however, it has a broader signification by statute, 
including her interest, not only in the realty, but also in the per- 
sonalty of her deceased husband. (Laws, 1828, 1838,) 10 Fia., 
258. Id. 


. The right of dower in the husband’s real estate contemplates 


that one-third of such estate, of which he died seised and pos- 
sessed, &c., should be allotted and set off to his widow, such 
third part to inure to her proper use and behoof in and during 
the term of her naturallife. The right of dower in the personal 
property, if there be more than one child, contemplates that one- 
third of such personal property shall be set off to such widow as 
hers in ‘‘fee simple.’’ Id. 


. The words ‘‘ fee simple,’’ as used in the laws ‘‘concerning dower,”’ 


denote an estate of inheritance or an estate without condition 
or restriction. It is an absolute estate of perpetuity. The right 
of the widow to one-third of the personalty as fixed by the law, 
is a vested interest, and cannot be affected or defeated by her 
subsequent death. Id. 


. When the widow dies entitled to dower in the personal estate of 


her deceased hushand, without having the same allotted to her 
under the law, such right passes to her personal representative as 
assets of her estate, and may be by such representative recov- 
ered. Id. 


EJECTMENT. See Boundaries, 1, 2,3; Forcible Entry and Unlawful 


Detainer ; Mortgage, 2; Vendor and Purchaser, 2. 


1. A plaintiff in ejectment cannot recover as against one having pos- 


session without title by proving title ina third person. Hogans 
vs. Carruth, 84. 


. Right to possession is an incident to legal title, and is good against 


a naked possession unaccompanied by claim of title. Jd. 


3. A defendant in possession will defeat a recovery by plaintiff by 


showing title in another person. 4. 


4. When a court of equity, having jurisdiction of parties and of the 


subject matter in a suit to foreclose a mortgage, directs by its de- 
cree that the Master make sale of the property, and on such sale 
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to execute and deliver a deed to the purchaser, anc. that upon the 
delivery of the conveyance the purchaser be let into the posses- 
sion of the premises, the record of the decree and the deed oon. 
stitute evidence of title in the purchaser in an action of eject- 
ment against a third person not a party to the foreclosure suit. 
Petty vs. Mays et als., 652. 


5. The Master’s deed in such case is evidence without showing a 


confirmation of the Master’s report of sale. Jd. 


6. In ejectment in this State the plea of not guilty puts in issue the 


legal title, and an inchoate or equitable right which might be 
available in equity cannot avail the defendant as against the le- 
gal title. Id. 


7. The possession of land by one who holds under an oral agreement 


with the owner to purchase, cannot be an adverse possession as 
against the owner of the legal title or his mortgagee. Id. 


ELECTIONS. See County Site, 1, 2, 3, 4, 5. 
EMINENT DOMAIN—RIGHT OF. See Municipal Corporations, 56,7. 
EQUITY AND EQUITABLE JURISDICTION. See Adminisirators 


and EHxrecutors, 23; Assignment, 1; County Site, 2, 4; Lands, 7; 
Lis Pendens ; Mortgage, 2; Specifie Performance. 


. Mistake in the execution of a deed in that it was not executed 


under seal, must be clearly shown in order to its reformation, 
Neal, Executor, vs. Gregory, et al.. 356. 


. A courtof equity has jurisdiction to calla guardian .o an account 


at the suit of the ward, also to restrain any improper disposition 
of the fund, by its process to preserve it and in proper cases to 
remove the guardian. Such suit need not be instituted in the 
name of the Governor of the State. Pace, Administrator, vs. 
Pace, 438. 


. Acourt of equity has no jurisdiction to enjoin a levy and sale of 


land under an execution unless by such sale an actual cloud upon 
the complainant’s title will be created. Such a cloud is not pro- 
duced by a sale under an execution against one who never had 
title to or interest in the land. Shally vs. Spillman, 500. 


. Where a bill filed to enjoin a sale as a cloud upon the title fails to 


show that the defendant in execution ever had an interest in the 
land, such bill is demurrable, and cause of demurrer may be 
interposed by answer. /d. 


. An execution issued upon a judgment against A, under which 


the sheriff levied upon and advertised for sale the land of B, 
does not tend to produce such a cloud upon the title of B as to 
authorize a court of equity to enjoin the sale, unless it appears 
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EQUITY AND EQUITABLE JURISDICTION—( Continued.) 


that the judgment debtor had at some time a title or an interest 
in the land. Barnes et ux. vs. Mayo, Administrator, et al., 542. 


6. So, where it is alleged in a bill filed to enjoin the sale that A, the 
debtor, never had a shadow of right, title or interest in the land 
levied on, such levy and a sale thereunder will not operate to give 
a prima facie right of action against B for the possession ; and 
a cloud upon his title is not created which authorizes the court 
to decree an injunction. Budd vs. Long, 13 Fla., 288, criticised 
and explained. Jd, 


1 


. Where the right to the possession of and the title to land is estab- 
lished by an action at law after vexatious and continued litigation 
a court of equity has jurisdiction to declare the right and to pro- 
tect it by a perpetual injunction ; and threatened irreparable in- 
jury is not a necessary element of the equity. Caro vs. Pensacola 
City Company, 766. 


8. Where there isa peculiar state of property in that it is a large 
tract of land adjoining a growing city and there are a large num- 
ber of persons claiming possession and title from the same 
source as against one or more persons claiming title from the 
same source, equity will interfere in behalf of those in posses- 
sion to declare the right and will enforce it by a perpetual injunc- 
tion. This without the prior establishment of the right at law 
and without proof of threatened irreparable injury. /d. 

9. To the extent that there is an actual occupation of land, their 
possession as a fact whether rightful or wrongful is fixed. Where, 
however, there is no actual occupancy or such possession as the law 
determines to be adverse, the law casts the possession with the 
legal title. /d. 

ESTOPPEL. See Decrees and Judgments, 11 ; Guardian and Ward, 3 ; 
Lands, 9. 

EXCEPTIONS. See Bill of Exceptions. 

EXECUTION SALES. See Cloud on Title ; Hquity and Hquitable 
Jurisdiction, 3, 4, 5, 6; Lands, 7. 

EXECUTION DOCUMENTS. See Boundaries, Hvidence and Wit- 
nesses, 3, 4, 7, 8. 

EVIDENCE AND WITNESSES. See Boundaries, 3; Criminal Law, 
8, 4, 5, 10, 11, 12, 18; Decrees and Judgments, 12, 13, 38, 4; 
Deeds, 1, 2, 3, 5; Ejectment, 4, 5; Lands, 11; Mortgage, 1; New 
Trial, 2; Reformation of Instruments. 

1. The statute of this State provides that a certified copy of a deed 
duly recorded shall be received in evidence “in the same manner 
as the original thereof may be,’’ and with the like force and effect. 

The execution of an original deed duly acknowledged, presented 
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EVIDENCE AND WITNESSES—( Continued.) 





in evidence by a party claiming under it, must be proved, and 
therefore, a certified copy is not per se evidence of the due execu- 
tion of the original. Skinner vs. Pinney, 42. 


. The statute does not make the acknowledgment or proof of a deed 


for the purpose of registration evidence of its due execution for 
any other purpose. Hogans vs. Carruth, 18 Fla., 593. Jd. 


. Documents purporting to be issued by the Executive of another 


State, bearing its seal, are recognized without other proof of 
their execution than the inspection of its seal. Groover vs. Coffee, 
61. 


. A grant by the Governor of Georgia in 1842 of land lying on the 


boundary between Georgia and Florida, which land was then, 
and was for a long time prior thereto, had been considered by 
her within the territorial limits of Georgia, and incorporated 
within one of her counties, and over which the authorities of that 
State had long exercised the usual powers of government, may 
be received as evidence in the chain of title, although upon a final 
location of the boundary line by agreement between the States, 
ratified by Congress, the land falls within the present boundary 
of Florida. Id. 

Where the subscribing witnesses are dead, or beyond the juris- 
diction of the court, the execution of a deed may be proved by 
evidence that the signatures of such witnesses are genuine. Jd. 


. A deed of the Trustees of the Internal Improvement Fund is 


prima facie evidence of title in the grantee, but such title may be 
overcome by a superior title. d. 


. A certificate of the Commissioner of Lands and Immigration, 


stating that certain lands had been patented by the United States 
to this State, is prima facie evidence with respect to ownership by 
the State of the Trustees of the Internal Improvement Fund, 
under Chapter 2063, Laws of 1875. McC.’s Digest, 515, Sec. 10. 
Ia. 


. A certificate of the Commissioner of Lands and Immigration, that 


a sale of certain land described had been made toa person named 
at a previous date, such certificate not being a deed, agreement 
or contract for the sale of lands or a copy thereof, is not evidence 
under the statutes. McC.’s Dig., 515, Id. 


. Parol testimony that a certificate of entry of lands at the land office 


had been issued and had been assigned by the purchaser is not ad- 
missible, unless it be shown that the writing has been lost or de- 
stroyed, or is in possession of the opposite party. Jd. 

There isan examination of witnesses, one of them being of coun- 
sel for the sureties upon the bond of the treasurer of a private 
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11, 


12. 








18. 


14, 


15. 


corporation, the suit being by the corporation against such sure- 
ties. From the testimony of such witness, and from the preced- 
ing record in the case, it is apparent that the word ‘‘deficit’’ is 
used by all the parties as indicating the difference between “ col- 
lections ’’ and ‘‘disbursements,’’ as shown by the books of the 
treasurer: Held, That the term ‘‘ deficit ’’ used in an agreement 
made at this stage of the trial must be given the same significa- 
tion, and the finding of a referee based upon a different construc- 
tion is erroneous. MM. L. & B. Association vs. Price, 127. 


Where a sale of timber is made and the contract in writing gives 
the purchaser ‘‘ reasonable time to cut”’ it, parol testimony tend- 
ing to show that ‘‘ reasonable time’ meant a stated time spoken 
of by the parties before signing the contract, is not admisslble, 
as it would change the terms of the contract. What is reason- 
able time to cut the timber is a question of fact to be determined 
by the jury upon evidence on that subject. Jenkins vs. Lykes & 
Barco, 148. 


Papers purporting to be accounts rendered by a guardian to the 
County Judge, found in his office, and duly recorded by the 
Judge in the records, the accounts being in the handwriting of 
the guardian, and an order made and entered by the Judge re- 
ferring to and approving the accounts, though there are no marks 
on the original accounts showing a filing by the Judge, constitute 
evidence of the rendering of such accounts by the guardian ; and 
the adjudication and allowance of such accounts are prima facie 
evidence against the guardian and the sureties upon his bond. 
May and Pasco vs. May, 173. 

The defendant on trial in a criminal proceeding has a right to be 
heard in making a statement under oath, of his or her defence, 
under Chapter 1816, Laws of 1870, at any time before the case is 
submitted to the jury. Higginbotham vs. State, 557. 


In an action for the conversion of specific property, if the defendant 
fail to deny, upon demand made, his possession of such property, 
such failure will be regarded as an admission by him of such 
possession, and in the absence of any evidence to the contrary on 
the trial, is sufficient to sustain the action, notwithstanding a 
general denial in the pleading. Hickox vs. Anderson, 615. 


A will authorized the executors to sell at public or private sale 
‘all my lands on Orange lake, in Marion county, knownas the 
McCormick plantation.’’ Proof that a certain lot was occupied, 
fenced and used by McCormick, the decedent, in connection with 
other land adjoining, lying on Orange lake, and on which he re- 
sided, is competent to show whether the lot was considered by 
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him to be a part of his plantation and which he intended should 
be sold. Stewart vs.. Mathews, 752. 

The presumption is that the grantee in a deed or other conveyance 
of property had the capacity to acquire property, and where a 
defendant alleges in his answer as matter of defence that such 
capacity was wanting, the burden of proof is upon him to show 
it. Caro vs. Pensacola City Company, 766. 


In a contest between an administrator and an alleged creditor of 
his intestate, the creditor is not under the statutes of this Statea 
competent witness in regard to any transaction or communica- 
tion between him and the deceased unless such administrator is, 
examined as to such transaction in his own behalf, or testimony of 
such deceased person as to it is given in evidence. Sammis vs. 
LD’ Engle et als., 800. 

Parol evidence that one party *‘ conveyed the land ’’ to another, 
in a suit in equity involving the question of title, is not sufficient 
to prove a conveyance in fee. It is only when the deed is lost or 
destroyed, or is withheld by the other party to the suit, that 
parol evidence is admissible to prove the due execution and the 
contents of the instrument. Stewart vs. Stewart, 846, 


Parol proot of a deed of conveyance, when admissible, must 
clearly show the due execution of the deed and so much of its 
contents as will enable the court to determine the character of 
the instrument, the identity of the property, and the quantity 
and quality of the estate conveyed. /d. 


. Neither a party toa suit nor his assignor or grantor should be 


allowed to testify to transactions or communications between 
such persons and a person deceased, as against an heir at law, 
legatee or devisee of the deceased, except where the last named 
persons have testified in respect to the same transactions or com- 
munications, and a court of equity will disregard testimony given 
in violation of this statutory rule, though no objection was made 
to its introduction. McClellan’s Digest, 318, Section 24; Tunno 
vs. Robert, 16 Fla., 750. Jd. 

Where a party files a bill to quiet the title to land, or to prevent 
or remove a cloud, it is necessary to establish his legal title as 
against the claim of the party defendant. /d. 

A bill to enforce specific performance of a written contract for 
the sale of land which does not describe or in any manner iden- 
tify the land to be conveyed, otherwise than ‘‘near Kissimmee 
City, in Orange county, to be selected by his (purchaser’s) 
agent,’’ cannot be sustained. Parol evidence cannot be admitted 
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to supply a description of land not identified in the writing. Pat- 
rick vs. Sears, 856. 


FLORIDA. See Boundaries. 
FORCIBLE ENTRY AND UNLAWFUL DETAINER. 











1. Upon a sale of real estate at auction the agent of the vendor an- 


nounces that the purchaser upon the payment of $500 cash shall 
be entitled to possession and future rents from a date stated. 
The purchaser pays the $500, the agent gives him a list of the 
tenants, and the purchaser treats with one of the tenants upon 
the basis of the relation of tenant from month to month to him 
as landlord, such agent acquiescing by his silence and presence 
in the existence of such a relation. Held: That the creation of 
such relation of tenant from month to month in the manner 
stated is legal, not in conflict with the statute of frauds, and that 
in order to constitute an unlawful detention of possession of such 
property under the statute regulating the subject, the landlord 
must show a notice to quit conformable to the terms or to the 
law of the contract of tenancy or a holding over after legal de- 
mand of the payment of rent due. McLean vs. Spratt, 97. 


. A simple demand of possession is not a notice to quit, nor do the 


facts that the tenant failed to pay the rent but admitted his re- 
sponsibility for it and promised to pay it, constitute such a legal 
demand as is necessary to establish an unlawful detainer under 
the statute. //. 


. In proceedings under the act relating to forcible entry and de- 


tainer, upon a complaint for a forcible entry and withholding, 
the peaceable possession of complainant and the entry by force 
by the defendant and putting and keeping complainant out and 
damages therefor, are the questions in issue. (reeley vs. Spratt, 
644. 


. The law forbids a forcible entry whether defendant has title or 


right of possession or not ; in this proceeding there can be no in- 
quiry into the title. Ifthe party entering has a right to the pos- 
session and another is in peaceable possession the party having 
the right must resort to the law to obtain it, unless he can do so 
without force and in a peaceable, open manner. /d. 


. Testimony showing that plaintiff had been in possession of a room 


for several weeks occupying it as an office with his library and 
furniture, and that his property was, without his consent, in the 
night time, removed from the room by the defendant’s direc- 
tions, and plaintiff was by force prevented by defendant’s servant 
from re-entering, and another person was put by defendant in 
possession as a tenant, is sufficient to sustain a complaint for for- 
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FORCIBLE ENTRY AND UNLAWFUL DETAINER—( Continued.) 
cible entry and unlawful detainer; and the complaint having 
been filed within a few days after such ejection and occupancy 
by the tenant, such facts afford presumptive evidence upon 
which the jury are authorized to find that the defendant contin. 
ued to hold possession against plaintiff at the time of filing the 
complaint, there being nothing to show that defendant or his 
tenant ceased to occupy the premises so taken possession of. /, 

6. When the plaintiff had peaceably occupied premises for several 
weeks and is dispossessed by force without process of law by de- 
fendant, it is not material, in a proceeding for forcible entry and 
detainer, whether the plaintiff was orignally a trespasser or that 
defendant may have a legal right to the possession. The gist of 
the proceeding under the statute is the forcible entry and ousting 
plaintiff from a peaceable possession contrary to law. Id. 

7. In estimating damages for the wrongful dispossession and with- 
holding of premises under the forcible entry and unlawful de- 
tainer act, the jury may take into consideration the rental value 
of the premises. 4d. 

FORECLOSURE. See Ejectment, 4 ; Mortgage, 1, 2. 

FOURTH OF JULY, See Decrees and Judgments, 6. 

FRAUD. See Guardian and Ward, 2,4; Lands, 7, 8, 9, 10, 11 ; Life 

Insurance, 1, 2. 


FRAUDULENT COMPANIES. See Lands, 7, 8, 9, 10, 11. 
FREE DEALERS. See Married Women, 1, 2. 3, 4. 
FUGITIVE FROM JUSTICE. See Criminal Law, 1, 2. 
GARNISHMENT. 

1. A writ of garnishment will not lie against an executor during the 
progress of the administration of an estate to reach a legacy be- 
queathed to a debtor. Post d& Hobby vs. Love, Executor, 634. 

2. Whether such garnishment may be sustained after an accounting 
in the Probate office, and an order made directing payment of 
the legacy, quere? Id. 

GEORGIA. See Boundaries. 

GEORGIA AND FLORIDA BOUNDARY LINE. See Boundaries. 

GRANTS. See Boundaries ; Corporations, 2; Hvidence and Wit- 
nesses, 4. 

GUARDIAN AD LITEM. See Practice (Hquity), 9, 10. 

GUARDIAN AND WARD. See Administrators and Hzecutors, 1, 2, 
3; Practice ( Hquity), 9, 10. 

1. A suit against the representatives of a deceased guardian and his 

sureties upon the guardian’s bond, for the settlement of the 
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GUARDIAN AND WARD—( Continued.) 








guardian’s account and to establish their liability, and for a de- 
cree against them for the amount from the guardian to his ward, 
is within the jurisdiction of the court of equity. May and Pasco 
vs. May, 373. 

. Inasuit against the guardian and his sureties to recover the 
fund in his hands, consisting of the proceeds of a policy of insu- 
rance on the life of the guardian’s wife, in favor of her daughter, 
the premiums on which policy had been paid by her father who 
was insolvent, a plea that the payment of the premiums by the in- 
solvent was fraudulent as to his ereditors, and that the pro- 
ceeds of the policy belonged in equity to his creditors, (one 
of the sureties being a creditor, ) does not constitute a defence to 
the action. These defendants are not in the position of creditors 
demanding the fund. Jd. 


8. The principal and sureties of a bond of a guardian are estopped 
by the recital therein. Jd. 

. Payment of premiums on a life insurance policy, by one who is 
insolvent, is not a fraudulent investment as ‘to subsequent cred- 
itors. Id. 

. The investment of the money of a ward, by a guardian, in a mort- 
gage which he has assigned to her, without the consent or ap- 
proval of the court, cannot be charged against her in a settle- 
ment of his account with her. Jd. 

. Papers purporting to be accounts rendered by a guardian to the 
County Judge, found in his office, and duly recorded by the 
Judge in the records, the accounts being in the handwriting of 
the guardian, and an order made and entered by the Judge re- 
ferring to and approving the accounts, though there are no marks 
on the original accounts showing a filing by the Judge, consti- 
tute evidence of the rendering of such accounts by the guardian ; 
and the adjudication and allowance of such accounts are prima 
facie evidence against the guardian and the sureties upon his 
bond. Jd. 


. Where the sureties in a guardian’s bond show a disposition to re- 
sist and defeat a recovery of an amount easily ascertained, and 
interpose improper defences, thereby largely increasing the 
costs of litigation, they should be charged with the costs of suit. 
Ta. 


. While in rendering a decree against a principal and sureties for 
the payment of money found due upon an obligation, the decree 
should be so framed as to direct its enforcement against the sure- 
ties only in the event that the money cannot be made out of the 
principal, yet where it is clearly established that the principal 
60 
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GUARDIAN AND WARD—( Continued.) 


10. 


was utterly insolvent, and he having died, there are no assets in 
the hands of his representative, itis not error if the decree omit 
such direction. id. 


. Ina case of this character, a decree for the payment of money 


substantially in the form of a judgment at law is appropriate. Jd. 
A court of equity has jurisdiction to call a guardian to an account 
at the suit of a ward, also to restrain any improper disposition 
of the fund, by its process to preserve it and in proper cases to 
remove the guardian. Such suit need not be instituted in the 
name of the Governor of the State. Puce, Administrator, ve. 
Pace, 438. 


HOLIDAYS. See Decrees and Judgments, 6. 
HOMESTEAD AND EXEMPTIONS. See Decrees and Judgments, 10. 


1, 


A piece of land, never occupied as a dwelling place or home, and 
incapable of such occupancy, is not a homestead within the 
meaning of the Constitution and laws of this State. Drucker vs. 
Rosenstein, 191. 


. The bare fact of filing and recording in the records of the Pro- 


bate office of the County Judge, a statement in writing, contain- 
ing a description of the real property claimed to be exempt, and 
declaring that the same is the homestead of the party in whose 
behalf such claim is made, under the law (McClellan’s Digest, 
page 531, $11,) does not of itself exempt the land as a homestead 
from forced sale. /d. 


3. R. filed and recorded his statement as provided by law, claiming 


a certain bare and unoccupied lot as his homestead. He then 
made a contract with a builder to erect upon it a residence for 
himself and family, caused estimates and specifications and had 
drawn upon such lot some of the building material. D. filed a 
ereditor’s bill to subject such lot tothe payment of a debt: Held, 
That inasmuch as the lot was not actually occupied by R. as a 
homestead, or in a condition to be so occupied, it was not as such 
exempt under the Constitution and laws. Jd. 


. The provisions of the homestead laws should be carried out in 


the liberal and beneficent spirit in which they were enacted, but 
at the same time great care should be taken to prevent them from 
becoming the instruments of fraud. Jd. 


. Under the Constitution of this State the right of «a wife as to the 


homestead is confined to a power to prevent alienation by her 
husband, the head of the family, without her consent made jointly 
with him. But the Constitution does not, however, repeal the 
statute allowing dower in the estate of the husband, and this 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 


right exists as to the homestead. Wilson, Hrecutor, vs. Friden- 
burg, 461. 


6. The exemption is from the debts of the head of the family, the 


owner of the homestead. It accrues to the heirs of the party 
having taken or enjoyed the benefit of it. Where such owner 
dies, leaving surviving him a widow and children, the right of 
the widow, if the estate is an intestate estate, is restricted to 
dower, and the benefit of the exemption as to the remainder of 
the estate in the homestead, after allowing dower, enures to the 
benefit of the children. /d. 


4. If theestate is a testate estate, and the devise to the widow is in- 


consistent with dower, then the widow is put to her election be- 
tween the willand dower, and if she does not elect dower within 
one year after the probate of the will she is confined to the will, 
in which event the benefit of exemption as to the entire home- 
stead enures to the children, as the homestead is not the subject 
of a testamentary disposition by the head of the family. /d. 


8. Where, in case of the wife surviving the husband, he dying tes- 


tate, leaving her executrix with power of sale under the will, 
she executes a mortgage of the homestead under an order of 
court, the children surviving not being parties to such proceeding 
are not bound by it. Jd. 


9. To all proceedings affecting the homestead upon the death of the 


head of the family his heirs are necessary parties. Id. 


HUSBAND AND WIFE. See Deed, 13, 14; Homestead Hremptions, 


5, 6, 7,8: Married Women. 


At the common law neither husband nor wife could be witnesses 
for or against each other, and this exclusion was not solely on 
the ground of pecuniary or property interest, but upon grounds 
of public policy for the protection of the marriage relation. The 
statutes of this State have not removed this incompetency, and 
in a proceeding for a divorce neither the husband nor wife is a 
competent witness. McGill vs. McGill, 341. 

‘* Habitual intemperance ’’ as a ground for divorce under the stat- 
ute is a persistent habit of becoming intoxicated from the use of 
strong drinks. The offence is the Avbdit, and frequent recurring 
drunkenness from such use proves it. 7d. 


3. When the bonds of matrimony are dissolved the parties should be 


placed by the decree of the court as near as may be in the situa- 
tion they occupied before marriage. In respect to the separate 
property of the wife, his estate therein is extinguished by the 
divorce, and a decree may be made that such property in the 
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HUSBAND AND WIFE—( Continued.) 


1. 


INDEX. 





possession of the husband, by virtue of the marital! relation, be 
surrendered to her. Id. 


4. Upon granting a decree of divorce a clause directing that the 


rents, hire, issues, proceeds or profits of the real property of 
the wife which was in the care and management of the husband, 
by virtue of the marriage, and which rents, &c., accrued during 
the coverture, cannot be sustained, the statute providing that she 
cannot recover them from him. Jd. 


. In granting a decree of divorce the Court of Chancery exercises a 


discretion in awarding the custody of mimor children, having a 
regard to the condition and fitness of the parents and the inter- 
ests of the children, the power being reserved to alter or modify 
the decree in this respect. Id. 

When a final decree of divorce is sustained upon appeal, an inter- 
locutory order made on filing the bill, restraining the defendant 
from interfering with or molesting the complainant and his family 
during the pendency of the suit, and in nowise affecting the de- 
cree, which order is alleged to be irregular, will not be reviewed, 
If such order was irregularly made the final decree will not be re- 
versed for that reason. Id. 


7. A husband cannot be compelled to account to the wife, in any 


suit, for the rents and profits of her separate statutory property 
received by him during coverture. Jd. 


INDICTMENT. See Common Lau, 4. 
INFANT. See Guardian and Ward, Husband and Wife, 5; Practice 


( Hquity), 2, 3, 8, 9, 10, 11. 


INJUNCTIONS. See Administrators and Executors, 23; Hquity and 


Equitable Jurisdiction, 3, 6, 7,8; Lands, 7; Riparian Rights, 1. 
Upon bill filed and notice of intended application for an injune- 
tion, the defendant may at once file his answer, and the rules 
governing the action of the Chancellor will be the same as those 
which prevail upon hearing upon bill and answer. Sullivan vs 
Moreno, 200. 


2. The rule in this State anterior to the legislation of 1861, (Chap. 


1098, Laws,) was ‘‘ that where all the equities of the bill are de- 
nied by the answer, it is not of course to dissolve the injunction. 
The granting and continuing of injunctions rest in the discretion 
of the court to be governed by the nature and circumstances of 
the case.”” Under the legislati m referred to either party in such 
case has the right to introduce evidence in support or denial of 
the bill and the accompanying affidavit or answer, and the Chan- 
cellor determines the matter according to the weight of the evi- 
dence. The rule stated is modified to thisextent. The cases of 
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INJUNCTIONS—( Continued.) 


Carter vs. Bennett, 6 Fla., 236; Linton vs. Denham, 6 Fla., 533, 
and Allen vs. Hawley, 6 Fla:, 142, referred to and followed. Id. 


8. In a case where the bill sets up a particular title and the answer 
in responsive terms denies its existence, and defendant produces 
a duly certified copy of a deed showing the nature of the title in 
aid of this responsive denial, the fact that the plaintiff fails to ex- 
plain the matter or to support his allegation is a circumstance 
which should have weight with the Chancellor. /d. 

4. Where the injury complained of is one arising from the right of 
property in the soil, such as contiued trespasses, amounting to a 
nuisance or threatened irreparable injury, plaintiff should set up 
his title in terms clearly showing his ownership. Jd. 

5. Although a temporary injunction may be erroneously awarded 
upon the bill yet if it is permitted to stand until the hearing, it 
will then be sustained to the extent equity appears and upon ap- 
peal the decree will be affirmed to that extent without regard to 
the preliminary injunction. Caro vs. Pensacola City Company, 
766. 


INQUEST OF DAMAGES. See Decrees and Judgments, 4. 
INTERNAL IMPROVEMENT ACT, AND FUND. See Constitu- 


tional Law, 2, 3; Corporations, 2; Taces and Tax Titles, 2, 3 ; 
Evidence and Witnesses, 6. 


INTERPLEADER. See Bill of Interpleader. 
JUDGMENTS. See Decrees and Judgments, 1, 2, 3, 4, 5, 6, 11, 14, 15, 16. 
JUDICIAL SALES. See Administrators and Haecutors, 23 ; Hjectment ; 
Mortgages, 4. 
JURISDICTION. See Hquity and Equitable Jurisdiction, 7. 
I. Or Courts AND JupGEs. See Administrators and Hxecutora, 10, 
(1.) Circuit. Bee Appeals, 1, 2,3; Married Women, 1. 
(2.) County. See Administrators and Executors, 5, 
JURORS AND JURY. 
1. Where there are conflicting statements of witnesses the jury 


must determine the facts from a fair consideration of the whole 
testimony. Greeley vs. Spratt, 644. 

JUSTICES OF PEACE. See Appeals, 1, 2, 3, 4. 

LANDS. See Boundaries, 2; Corporations, 2; Deeds, 4, 5, 6,7; Hject- 
ment, 10, 11, 12; Hquity and Hquitable Jurisdiction, 3, 4,7, 8, 9; 
Evidence and Witnesses, 4, 5, 6, 7, 8,9; Forcible Hniry and Un- 
bawful Detainer ; Mortgage,1; Remainders ; Riparian Rights ; 

Specific Performance ; Wills, 1, 2, 3. 

























































LANDS—( Continued.) 
1. 


A deed of land does not convey to the purchaser timber cut and 
lying on the ground. Jenkins vs. Lykes & Barco, 148. 

A parol sale of standing trees, though void as a sale of an interest 
in land, operates as a license to enter and cut the trees, and until 
revoked such license will estop the seller from suing in tres. 
pass or trover. Timber so cut is the personal property of the 
party buying and cutting the trees. Id. 


. A parol license to cut trees is revoked by a sale and conveyance 


of the land by the licensor to a third person. Id. 


. When a purchaser of land sues one having a license from the 


former owner to cut trees for cutting and carrying away timber, 
he can recover only for such cutting and damage as was done to 
the realty after the delivery of the deed to the purchaser, and 
not for the value of timber previously cut but taken away after 
the deed. Jd. 


. A, acting with the consent of the owners of land, sold to J the 


cedar standing or fallen to be cut on owners’ land, and in his owa 
name in writing agreed to “‘defend him in the same.’’ After- 
wards A purchased the land. Such purchase did not terminate 
the license to cut the cedar growing out of the sale thereof, but 
was rather an affirmance and continuation of it. Jd. 


. The owner of land, though not in actual possession, may main- 


tain trespass for an injury thereto against a wrong doer. A legal 
title draws after it a right of possession as against such tres- 


passer. Jd. 


. Payment of the purchase money alone or delivery of the property 


the consideration for land agreed to be sold does not give the 
purchaser the right to maintain a bill to enjoin sale under execu- 
tion upon a judgment obtained by a judgmeut creditor of the 
party agreeing to make the deed. The remedy of the party de- 
livering the property is at law for its value. An interest in land 
cannot be thus acquired except to the extent permitted by the 
statute of frauds, and the party delivering the property has no 
greater equity than that of a general creditor to an amount 
equal to the value of the property delivered. Neal, Hxrecutor, vs. 
Gregory et al., 356. 

A bona fide purchaser for value without notice from a fraudulent 
grantee gets a good title as against a creditor of the fraudulent 
grantor. Where, however, the paper purporting to be a deed 
from grantor to grantee is not under seal no title passes te 
the alleged grantee and he can make no title to the purchaser. /é. 


. Where the alleged fraudulent grantor is present at the purchase 


from the alleged fraudulent grantee at the request of the purchaser 
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11. 


12. 


13. 


14. 


15. Where a party files a bill to quiet title to land, or to prevent or 





LANDS—( Continued.) 


his, the grantor’s, simple silence unaccompanied by any misrep- 
resentation as to the state of the title, or of proof of knowledge 
upon his part of the title, or that his silence was in any way the 
inducement of the purchase, or that he was guilty of any con- 
cealment, and where the proof shows affirmatively that all the 
transactions of the alleged grantor with the purchaser up to that 
time were based upon a claim of title in himself, and where the 
purchaser aware of the inconsistent claim of title is guilty of ex- 
traordinary laches and negligence in not examining the county 
records which disclose the actual state of the title, no estoppel 
operates to transfer the interest or estate of the alleged grantor 
in the land to the purchaser. Jd. 


The retention of the possession of land after absolute sale accom- 
panied with the exercise of unequivocal acts of ownership over 
it is a badge of fraud for it is not in the usual course of business 
and indicates a secret trust for the debtor. Id. 


In case of such a sale and retention of possession accompanied 
by appropriation of the rents and profits and acts of ownership 
the burden of proof is upon the party asserting the existence 
of and payment of the consideration named in the deed, and 
claiming the benefit thereof to establish such facts. Id. 


Where an estate is conveyed to A for life with remainder to B, 
B's remainder in fee passes from the grantor to B at the same 
time as the life estate of A in possession. No subsequent deed 
from the grantor can divest B of his estate in remainder, nor 
in any manner limit or qualify it. Kingsley vs. Broward et als., 
722. 

A limitation of an estate to illegitimate children of the grantee 
thereafter to be begotten is void as against good morals and pub- 
lic policy. Jd. 

Where a deed conveys real property in trust to Flora for life, re- 
mander to Charles, her illegitimate son, his heirs and assigns, and 
provides that in case Charles dies without issue, then to any other 
‘“‘quarteroon children’’ Flora may have (not yet begotten), and 
their heirs and assigns; ‘‘ but in case Flora should die without 
leaving issue of such description, then the trustees to hold the 
property to and for the use of her heirs and assigns forever ;”’ it is 
held, that in law the ‘‘issue”’ of Flora means legitimate chil- 
dren, and that after-born illegitimate children do not take under 
such deed ; and Charles dying without issue and afterwards Flora 
dying without legitimate issue, she having assigned and conveyed 
the property after the death of Charles, her grantee holds as 
against her heirs. Jd. 
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LAN DS—( Continued. ) 
remove a cloud, it is necessary to establish his legal title as 
against the claim of the defendant. Stewart vs. Stewart, 846. 

16. A deed signed by the grantor and attested by two witnesses, and 
delivered to the grantee (a married woman) or to her husband, 
is good as between the parties, though the acknowledgment 
taken by a Justice of the Peace out of his own county may be in- 
valid. Jd. - 

LAND GRANTS. See Corporations, 2. 

LANDLORD AND TENANT. See “ Forcible Entry and Unlawful 
Detainer.”” 

LARCENY. See Constitutional Law, 8, 9; Criminal Law, 8, 9. 

LAW OF NATIONS. See Boundaries, 2. 

LEGAL ADVERTISEMENTS. See Constitutional Law, 4. 

LEX LOCI CONTRACTORS. See Life Insurance, 5. 

LICENSES. See Statutes, 4, 5. 

LIFE INSURANCE. 

1. Ina suit against the guardian and his sureties to recover the fund 
in his hands, consisting of the proceeds of a policy of insurance 
on the life of the guardian’s wife, in favor of her daughter, the 
premiums on which policy had been paid by her tather who was 
insolvent, a plea that the payment of the premiums by the insol- 
vent was fraudulent as to his creditors, and that the proceeds of 
the policy belonged in equity to his creditors, (one of the sureties 
being a creditor) does not constitute a defence to the action. 
These defendants are not in the position of creditors demanding 
the fund. May and Pasco vs. May, 373. 

2. Payment of premiums on a life insurance policy, by one who is 
insolvent, is not a fraudulent investment as to subsequent cred- 
itors. Jd. 

4. A contract of life.insurance describes the beneticiary thereunder 
as ‘‘forthe benefit of the estate of the insured :"* Held, That the 
beneficial interest under this contract, enured at the time of its 
execution and delivery to persons other thah the assured and 
that no interest passed to his assignee upon the party subse- 
quently becoming a voluntary bankrupt. Pace, Administrator, 
vs. Pace, 438. 

5. A contract of life insurance of a foreign coxporation, if executed 
and delivered in this State, must be construed by the laws of this 
State; and under the statute of this State, (Chap. 1864, Laws, 
McC.'s Dig., 534,) wherever the contract does not describe a per- 
son or persons, class or classes, in such terms as to show affirma- 
tively that the beneficiaries are not the children, husband or wife 
of the assured, it enures to her or their benefit. Jd. 
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LIFE INSURANCE—( Continued.) 

6. Where the description of the beneficiaries in a contract of life insur- 
ance is ambiguous, or if the terms used are applicable to several 
persons, or if the description is imperfect, extrinsic evidence may 
be resorted to to ascertain the meaning of the contract: Held, 
Under the circumstances in this case that the terms ‘‘for the 
benefit of the estate of the insured,’’ referred to and meant for 
the benefit of an only minor child less than five years of age at 
the date of the contract, and not to the administrator or distribu- 
tee of the estate, and that the property and the right to collect 
the proceeds of the policy enured to the child and not to the ad- 
ministrator of the assured. Jd. 


LIQUOR LAW. See Statutes, 4, 5, 6. 
LIS PENDENS. See Administrators and Hzecutors, 23; Mortgage, 2. 
MANDAMUS. See Decrees and Judgments, 1; Taxes and Tax Titles, 1. 

1. The question, whether a return to an alternative writ in a man- 
damus proceeding should be sworn to, is not raised by a demur- 
rer thereto. The remedy in a case where a pleading should be 
sworn to and is not, is a motion to strike it out. State ex rel. vs. 
Maxwell, 31. 

2. A return to an alternative writ of mandamus may be amended to 
supply material facts inadvertently omitted to be stated in the 
return. State ex rel. vs. Commissioners Sumter County, 518. 

MARRIED WOMEN. See Deed, 13, 14; Homestead and Haemptions ; 
Husband and Wife, 1, 3, 4. 


1. Chapter 3130, Laws of 1879, (McClellan’s Digest, page 713,) pro- 
viding that a married woman may by petition and proofs become 
a free dealer, &c., as if unmarried under a decree and license 
granted by the Circuit Judge in equity, does not attempt to con- 
fer legislative power upon the Judge, and is not unconstitutional 
upon the ground that the action of the Judge is not judicial in 


its character. Martinez et al. vs. Ward et als., 175. 

2. A married woman, so licensed, may purchase goods for cash oron 
credit, and engage in trade as though she was not married, and 
the fact that her husband has signed a note with her and joined 
in a mortgage to secure it, the note being given for money bor- 
rowed by her, and for her separate use, and no part of it having 
been paid by him, gives him no interest in the money, or in goods 
purchased by her with it for the purpose of trading on her own 
account, and his creditors cannot subject it to the satisfaction of 
his debts. Id. 


3. A married woman, so licensed, may employ her husband as a 
clerk or assistant in the business carried on by her as a trader, he 
having no other interest in the concern, without subjecting 













































MARRIED WOMEN—( Continued.) 
her goods to the payment of his debts beyond the value of his 
services over and above the expenses of supporting him and his 
family. Id. 

4. The purpose of the act was to enable a married woman, so li- 
censed, to engage in trade and accumulate property in her owa 
right and not liable to be subjected to the payment of the debts 
of an insolvent husband. Jd. 

5. Where money is loaned upon the urgent importunity of a wife 
and her husband for the use of the husband, the wife joining 
him in making a promissory note for the money, she being pos- 
sessed of separate real property, and not giving a valid security 
by mortgage or otherwise on such property, equity will not 
charge her separate property with the indebtedness. Staley vs. 
Hamilton et uz., 275. 

6. The only manner in which a married women, living with her hus- 
band, can create a charge upon her separate property for an in- 
debtedness not incurred on account of the beneficial nature of 
the consideration as enuring to the benefit of her property or 
estate, is by some deed, mortgage or other instrument of writ- 
ing duly executed and acknowledged according to the statute. Jd. 

7. A charge upon a married woman’s separate property may arise 
in equity, where it must be necessarily inferred from the fact 
that the debt is contracted for the benefit of her property or es- 
tate, in analogy to the doctrine of equitable lien for purchase 
money, that she intended the payment to be made out of her 
own property, or where, living separately from her husband, the 
debt is contracted by her for her own personal benefit. 7d. 

MINORS. See Jnfant. 

MISTAKE. See Hquity and Hquitable Jurisdiction, 1. 

MORTGAGE. See Assignment, 2,3 ; Hjectment, 4; Homestead and Hzemp- 
tions, 8; Married Women, 2, 6; Receiver, 2. 

i. A master’s deed executed to 2 purchaser under a decree of fore- 
closure, which decree directed the sale of the mortgaged prop- 
erty, and that the master on such sale execute and deliver to the 
purchaser a deed of conveyance, and that the purchaser be let 
into possession under such deed, is evidence of title without 
showing confirmation of the sale. Brown vs. Marzyck, 840. 


%. A writ of assistance may be granted to put out of possession of 
land sold and conveyed under a decree of foreclosure, a persoa 
not a party to the suit who has come into possession since the 
commencement of the foreclosure suit with the consent and con- 
nivance of the mortgagor, although he claims possession under 

a tax title, it appearing also that such claim is made not in good 
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MORTGAGE—( Continued. ) 


faith but by collusion with the mortgagor for the purpose of 
keeping the purchaser under the foreclosure sale out of posses- 
sion. Id. 


MUNICIPAL CORPORATIONS. 
1. A municipal corporation, under the general act of incorporation 








in this State (McClellan’s Digest, 247) has the entire control and 
supervision of the streets, lanes, avenues, &c., within its corpe- 
rate limits. City of Jacksonville vs. Drew, 106. 


. An action will lieagainst a municipal corporation for a special dam- 
age, occasioned by its nonfeasance or breach of duty, in failing 
to keep its streets, &c., in repair. 3 Fla., 19. Id. 

. Bridges within the limits of the corporation are parts of the 
street within, or upon which they are erected, and are conse- 
quently under the control of the municipal authorities in the 
same manner, and to the same extent as are the other portions of 
the streets. /d. 

. A municipal corporation is liable in damages to parties receiving 
special injuries by reason of its non-observance of duty, in the 
keeping its streets, alleys and bridges in good repair. And it 
cannot escape its responsibility for such injuries, upon the plea 
that it had entered into a contract with another party to repair 
such streets, alleys and bridges. Jd. 

. Section 12, Chapter 1868, of the Laws of the State, as amended 
by Section 2, Chapter 3024, which authorizes municipal corpora- 
tions to extend and open streets, and make to the parties injured 
thereby such reasonable compensation and charge those benefit- 
ted reasonable assessments for benefits accruing to their prop- 
erty, is constitutional. Hdgerton vs. Green Cove Springs, 140. 


. A municipal corporation may, in conformity to the provisions of 
such statute, appropriate private property to use as a street, mak- 
ing just compensation to the owner therefor, and the owner can- 
not object upon a tender of such compensation on the ground that 
the money was the amount or part of the amount taxed asa ben- 
efit to other neighboring proprietors. Id. 

. The amendment of the section of the general act creating a sys - 
tem of municipal government (Section 23, Chap. 1688, Laws,) 
which grants the power to municipal corporations to tax for gen- 
eral municipal purposes so as to take away such power, destroys 
the power to levy a tax for such general purposes. The power 
and duty to levy and collect a tax for the payment of the princi- 
pal and interest of the outstanding bonds still exists by virtue of 
Section 20 of the original act, Chapter 1688, Laws, which is not 
repealed or amended by subsequent legislation. Basnett vs. Otty 
of Jacksonville, 664. 
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MURDER. See Criminal Law, 10, 12, 13, 19. 
NATIONS, LAWS OF. See Boundaries, 2. 
NEGLIGENCE. See Municipal Corporations. 
NEW TRIAL. See Criminal Lau, 18. 


1. Where, in an action of trespass to recover the value of timber 
cut and taken from land, the jury have, under erroneous instrue- 
tions, given a much greater verdict than is warranted by the 
proofs, and the defendant appears to have suffered injustice 
thereby, the verdict should be set aside and a new trial granted, 
Jenkins, vs. Lykes and Barco, 148. 


2. When the evidence is not conflicting, the plaintiff having made 
out his case, the defendant failing to introduce any evidence to 
controvert, and the verdict being squarely in opposition to all 
the evidence and the charge of the court, a new trial will be 
granted. Hickox vs. Anderson, 615. 

8. Immaterial testimony, improperly admitted by a referee at the 
trial, and not affecting the judgment, is not good ground for 
granting a new trial. Petty vs. Mays et als., 652. 

4. A verdict should not be set aside as against the weight of evi- 
dence, unless the preponderance is such that it must have been 
produced by considerations other than a due respect to the evi- 
dence. Huling vs. Florida Savings Bank, 695. 

5. A verdict is not against evidence when there is legal evidence to 
suport it, though there be conflicting testimony upon material 
points. Jd. 

NEXT FRIEND. See Practice ( Hquity), 2, 3. 

NOTICE. See Deed, 8. 

NOTICE TO QUIT. See Forcible Entry and Unlawful Detainer, 2. 
NUISANCES. See Riparian’s Rights, 3, 4, 5. 

1. A horse railway over a street in a city, constructed under legisla- 
tive authority and with consent of the municipal corporation, is 
not a nuisance if it be ‘‘ laid down in the most approved mode of 
constructing street railways;’’ nor is a horse railway so con- 
structed and so laid down such an additional burden upon the 
soil of the street as to entitle abutting Jand owners to compensa- 
tion, or to have such railway enjoined or abated. Randall et al. 
vs. Jacksonville Street Railroad Company, 409. 

OFFICERS. See ‘‘Commissioner of Lands and Immigration,’’ and 
other particular officers ; Principal and Surety, 1. 

PARENT AND CHILD. See Husband and Wife, 5. 

PARTIES. 

I. Law. See Parties (Hquity), 2; Appeals, 2, 3. 
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2. The plaintiff filed six replications to the defendant’s plea. The 
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PARTIES—( Continued.) ‘ 
Il. In Equity. See Bill of Interpleader, 4; Homestead and Ha- 
emptions, 9. 


. To a suit against a guardian for an account, the sureties upon his 


bond are proper but hot necessary parties. As they are inter- 
ested in the taking of the account, they ought to be made parties, 
but the rule is not imperative that they must be. Pace, Admin- 
tstrator, vs. Pace, 438. 


. A suit cannot be instituted against the agent of a person, the ser- 


vice be perfected upon the agent alone, and a decree be made 
binding upon the principal. Caro vs. Pensacola City Company, 
766. 


. Where the bill and evidence discloses that there are persons, not 


made parties, claiming rights in the property, they cannot be 
bound by the decree, no matter what may be the allegations of 
of the bill or the evidence as to the nature of their claims. Jd. 


. Ina suit in equity brought to set aside a will executed by a feme 


sole, upon the ground that the same was revoked by her subse- 
quent marriage, her children by a former marriage who are the 
legatees under the will are necessary parties. Gibbons’ Hxecutor 
vs. McDermott, 852. 


. Ina suit in equity against infants, process should be served upon 


them and a guardian ad litem appointed by the court to defend 
them, notwithstanding their legal guardian is alsoa party. Id. 


. Where a general guardian appears and makes the defence required 


by law and is heard by the court as the representative of the in- 
fant, such action is equivalent to his appointment as guardian ad 
litem; but the cause should not be heard without answer in be- 
half of infant defendants. Jd. 


PERJURY. See Criminal Law, 8, 4. 
PLEADING. 


I, Cope. 

A general charge of fraud alleged to consist of acts omitted and 

acts committed, such acts not being stated, is bad upon demur- 

rer. The plea should set up in issuable form the acts committed 

and the acts omitted. MM. L. & B. Association vs. Price, 127. 

If. Equity. See Bill of Interpleader; Bill of Review ; Injune- 
tions, 1, 4; Practice (Hquity), 4; Riparian Rights, 5. 

Ill, Law. See Indictments ; Practice (Law), 3, 4. 

A demurrer by a defendant to a bad replication to his plea does 

not entitle the defendant to judgment if the plea is bad. Bloz- 

ham, Governor, vs. Hooker's Hxecutors, 163. 
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PLEA DING—( Continued. ) 


defendant demurred to them all, the court sustaining the demur- 
rer as to five of them, and overruling as to one : Held, That inas- 
much as the five replications to which the demurrer was sus- 
tained contained nothing more as an answer to the plea than was 
contained in the one as to which the demurrer was overruled, 
the judgment sustaining the demurrer cannot be assigned as 
error. Joseph vs. Salomon, -623. 

In ejectment in this State the plea of not guilty puts in issue the 
legal title, and an inchoate or equitable right which might be 
available in equity cannot avail the defendant as against the lega] 
title. Petty vs. Mays et als., 652. 

When in assumpsit a defendant has pleaded the general issue, 
‘did not promise as alleged,’’ and a second plea that he did not 
contract as alleged, the latter is merely a repetition of the gene- 
ralissue. Huling vs. Florida Savings Bank, 695. 


POWERS. See Wills, 3. 
PRACTICE. See Appellate Practice. 


I. Equity. See Bill of Interpleader, Decrees and Judgments, 7, 8 ; 

Ejectment, 4; Injunction, 1, 2, 3, 4; Mortgage, 1, 2. 
Where the items of an account are few andjnot complicated, a 
reference to a master to state an account, or the statement of an 
account by the Chancellor before or at the rendering of the de- 
cree, is not essential, there being no confusion or uncertainty in 
arriving at the basis of the decree or the rules controlling his ac- 
tion. May and Pasco vs. May, 373. 


2. The statute requiring the next friend of an infant to give bond 


upon the institution of a suit relates exclusively to proceedings 
at common law. So much of the case of Sanderson’s Adminis- 
trator vs. Sanderson, 17 Fla., 829, holding otherwise, overruled. 
Pace, Administrator, vs. Pace, 438. 


3. Ina suit in chancery by an infant through his next friend, the 


Chancellor has the power to adopt such measures as are neces- 
sary to fully protect the interest of the infant, and should exercise 
it when necessary. /d. 


. A bill to procure the reversal, alteration.or explanation of a de- 


cree made in a former suit, except for fraud in obtaining such 
decree, is a *‘ billof review.’’ Such bill can only be brought upon 
error in law appearing on the face of the decree without examin- 
ation of matters of fact, or upon new matter discovered after the 
decree which could not have been used when the decree was 
made, unless the decree appears to have been made in violation 
of law. Mattair et al. vs. Card, 455. 
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PRACTICE—( Continued.) 








10. 


li. 
. Where a bill is filed to reform a deed or perfect a title, it being 


1, 


5. Decree (as to title of land) reversed without setetin to the 


right of complainant to assert or maintain any legal title she 
may have in any other suit or proceeding. Stewart vs. Stewart, 
846. 


. Where a party files a bill to quiet the title to land, or to prevent 


or remove a cloud, it is necessary to establish his legal title as 
against the claim of the party defendant. id. 


. Neither a party to a suit nor his assignor or grantor should be 


allowed to testify to transactions or communications between 
such persons and a person deceased, as against an heir at law. 
legatee or devisee of the deceased, except where the last named 
persons have testified in respect to the same transactions or com- 
munications, and a court of equity will disregard testimony given 
in violation of this statutory rule, though no objection was made 
to its introduction. McClellan’s Digest, 318, Section 24; Tunno 
vs. Robert, 16 Fla., 750. Id. 


. In a suit in equity brought to set aside a will executed by a feme 


sole, upon the ground that the same was revoked by her subse- 
quent marriage, her children by a former marriage who are the 
legatees under the will are necessary parties. ibbons’ EHreen- 
tor vs. McDermott, 852. 


. Ina suit in equity against infants, process should be served upon 


them and a guardian ad litem appointed by the court to defend 
them, notwithstanding their legal guardian is also a party. d. 


Where a general guardian appears and makes the defence re- 
quired by law and is heard by the court as the representative of 
the infant, such action is equivalent to his appointment as guar- 
dian ad litem ; but the cause should not be heard without answer 
in behalf of infant defendants. /d. 


There can be no default taken against infant defendants. Id. 


alleged that there are imperfections in the deed which render 

the title precarious, and it appears that the defects in the deed 

are not material, but that it conveys a good title in law, the bill 
is demurrable for want of equity and should be dismissed. 

Heans et al. vs. Summerlin, 858. 

IT. Law (Civil). See Pleading (Lav), 1, 2,4; Practice (Hquity), 
2; Taaes and Tax Titles, 5; Decrees and Judgments, 1, 2, 3, 4, 
5, 6, 7, 8, 14, 15, 16, 17; Defaults ; Mandamus, 1, 2. 

The plaintiff filed six replications to the defendant’s plea. The 

defendant demurred to them all, the court sustaining the demur- 

rer as to five of them, and overruling as to one: Held, That in- 
asmuch as the five replications to which the demurrer was sus- 








PRACTICE—( Continued.) 


tained contained nothing more as an answer to the plea than was 
contained in the one as to which the demurrer was overruled, the 
judgmen t sustaining the demurrer cannot be assigned as error. 
Joseph vs. Salomon, 623. 

. When the damages laid in the declaration are greater than are 
claimed in the precipe and writ, the remedy of the defendant is 
to move to set aside the declaration for irregularity before plead- 
ing in bar. The pleais a waiver. Cooper, Executor, vs. Livings- 
ton, 684. 

. If the damages assessed are greater than the amount claimed in 
the declaration, the plaintiff may remit the excess or amend the 
declaration in that respect before judgment. Judgment for the 
excessive amount is erroneous, and will be reversed. Jd. 

. When a plea is not responsive to the declaration or any part of it, 
it is frivolous and may be treated as a nullity, and without mo- 
tion to strike out or demur the plaintiff is entitled to judgment, 
Huling vs. Florida Savings Bank, 695. 


. Where a demurrer to a plea heard in vacation is sustained, and 
there is no proper application to withdraw_‘*he demurrer or to 
amend or plead further, the proper judgment to be rendered is a 
final judgment against the defendant. The Judge under the rule 
and statute should so order, and where the action is upon a con- 
tract in which the clerk can assess the damages, a formal final 
judgment, sustaining the demurrer, and for the damages as- 
sessed should be entered upon the hearing upon the demurrer 
without waiting for a rule day. A judgment entered by the 
clerk at a subsequent day for default in pleading is unauthorized, 
as there is no default, the defendant having’ pleaded and his plea 
having been pronounced insufficient in law. JL’ Hngle vs. L’ Hn- 
gle & Hartridge, Administrators, 714. 


III. Law(Criminal). See Criminal Law, 1, 2, 3, 14, 15, 16, 18 
20, 21. 


PRESUMPTIONS. See Hvidence and Witnesses, 16. 
PRINCIPAL AND AGENT. See Married Women, 3; Parties (Xq- 


uity), 2. 


PRINCIPAL AND SURETY. See Hoidence and Witnesses, 12 ; Guar- 





dian and Ward, 1, 2, 3, 4, 6, 7, 8, 9. ' 

1. Sureties upon the bond of the treasurer of a private corporation 
are not discharged by the neglect of the officers of the corpora- 
tion to have, as prescribed by the constitution and by-laws of the 
corporation, examinations of the books of the officers. Mere 
laches unaccompanied by fraud is no ground of discharge. Mu- 
tual Loan and Building Association vs. John Price and Miles 
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PRINCIPAL AND SURETY—( Continued.) 


Price, 16 Fla., 204, referred to and approved. JL. M. & B. Asso- 
ciation vs Price, 127. 

. Sureties upon such bond are not responsible for misappropria- 
tions or misapplications of money made anterior to the date of 
the bond, unless made so in terms clearly involving such liability. 
Where, however, the evidence shows simply that, at the date of 
the bond, the difference between collections and disbursements 
amounted to a certain sum, the presumption is that the money 
was then in the hands of the officer, the surety is responsible, 
and to rebut this presumption must show antecedent misapplica- 
tion. Td. 

3. The sureties ;pon the bond of an administrator who has collected 

moneys, neither assets of the estate, nor subject to distribution 

by him, and to which as the legal representative of the decedent he 
was not entitled, are not liable for any appropriation or use of 
the same by the administrator for his personal benefit. Pace, 

Admintstrator, vs. Pace, 438. 


PRIORITIES. See Wills. 3: Deeds, 8. 

PROCESS. See Mortgage, 2; Purties (Hquity), 2; Practice (Hquity), 9. 
PROMISSORY NOTES. See Bills of Exchange. 

PUBLIC LANDS. See Corporations, 2. 

PUBLIC POLICY. See Remainders, 2, 3. 

PURPRESTURES. See Riparian Rights, 4. 

RAILROADS. See Corporations ; Nuisances. 

RECEIVER. 


1. Where fhe orders of the Chancellor concern the right of a re- 


~w 


ceiver appointed by the court to compensation, and their effect is 
to allow him no compensation. for services rendered under the or- 
der of appointment, the receiver being a party in interest, enti- 
tled to be heard, has the right to appeal therefrom. L’Engle vs. 
Florida Central Railroad Company, 14 Fla., 267, cited and ap- 
proved. Herndon vs. Hurter and Conant, 397. 

Where a first mortgagee after bill filed, decree of foreclosure and 
payment of the mortgage debt, continues his suit, obtains the 
appointment of a receiver, and resists the claim of a second 
mortgagee for the payment of a just debt out of the mortgaged 
property, thus protracting the litigation and continuing the re- 
ceivership, he is properly chargeable with the cost of the receiv- 
ership. Jd. 


RECORD. See Appeals, 21. : 
RECORD OF DEEDS, STATUTE AS TO. See Evidence and Wit- 








nesses, 1, 2. 
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REFEREE. 
1. The filing by a referee of his findings and decisions does not become 


operative for the purposes of execution or appeal until after no- 
tice thereof to the parties. Such decision does not become a 
‘final judgment” until the expiration of ten days from the giv- 
ing of notice, when no motion is made for a new trial, rehearing, 
in arrest, &c. ; and when such motion is made the judgment does 
not become final until the motion is denied, and the time for ap- 
pealing begins to run from the filing of the decision in writing, 
denying the motion for a new trial. Chap. 3122, Act of 1879, 
Digest, page 858. Stewart vs. Mathews, 752. 

Where a cause is tried before a practicing attorney, as a referee, 
who has kept a complete record of the proceedings, including the 
the testimony, his rulings, exceptions thereto duly attested, filed 
with the pleadings and papers in the case, the same will be con- 
sidered on appeal as a bill of exceptions. Jd. 


REFORMATION OF INSTRUMENTS. See Hquity and Equitable Jv 


risdiction, 1; Practice (Equity), 12. 


REHEARING. See Appeals, 11. 
REMAINDERS. 
1. 


Where an estate is conveyed to A for life with remainder to B, 
B’s remainder in fee passes from the grantor to B at the same 
time as the life estate of A in possession. No subsequent deed from 
the grantor can divest B of his estate in remainder, nor in any 
manner limit or quality it. Kingsley vs. Broward et als., 722. 


. A limitation of an estate to illegitimate children of the grantee 


thereafter to be begotten is void as against good morals and 
publie policy. Jd. 

Where a deed conveys real property in trust to Flora for life, re- 
mainder to Charles her illegitimate son, his heirs and assigns, 
and provides that in case Charles dies without issue, then to any 
other ‘‘ quarteroon children’’ Flora may have (not yet begotten); 
and their heirs and assigns: *‘ but in case Florashould die with- 
out leaving issue of such description, then the trustees to hold 
the property to and for the use of her heirs and assigns forever ,”’ 
it is held, that in law the ‘‘issue”’ of Flora means legitimate 
children, and that after-born illegitimate children do not take 
under such deed; and Charles dying without issue and after- 
wards Flora dying without legitimate issue, she having assigned 
and conveyed the property after the death of Charles, her grantee 
holds as against her heirs. Jd. 


RES ADJUDICABA. See County Site, 2,4; Decrees and Judgments, 


1, 9, 10, 11, 12, 13. 
This court in the case of Gonzalez vs. Sullivan held that the ex- 
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RES ADJUDICATA—( Continued.) 


emption of the railroad and its appurtenances extending from Pen- 
sacola to the northern boundary line of Florida, in the direction 
of Montgomery, Alabama, was exempt from taxation in the 
hands of parties who derived it by a succession of transfers from 
the corporation originally owning the road. This upon the ground 
that the exemption attached to the rem, and was nota personal 
privilege or immunity restricted in its operation to the corpora- 
tion owning the road at the time the exemption attached. Since 
that decision the Supreme Court of the United States in deciding 
the case of Wilson vs. Gaines, 103 U. S., 417, has expressed views 
which we cannot say with absolute certainty will not, when ap- 
plied to the facts existing here, result in restricting the operation 
of the immunity to the corporation owning the road when it was 
granted. As under the Constitution of the United States mat- 
ters concerning the obligation of contracts are appropriately the 
subject of final determination by the Federal Courts, and to the 
rules announced by it upon this subject the State Courts should 
render .a cheerful obedience, and as under the peculiar legislation 
of Congress the decision of this court must be in favor of the 
validity of the statute of the State in order to give jurisdiction to 
the Supreme Court of the United States, it is the duty of the 
State court in cases of doubt resulting from antecedent decisions 
of the Supreme Court of the United States in reference to like 
subjects matter to act in such manner as to give the Supreme 
Court of the United States jurisdiction. Thisin a matter of im- 
portant public concern in which the other departments of the 
government have differed with this court in its conclusions. Lov- 
isville and Nashville Railroad Company vs. Palmes, 231. 


RIPARIAN RIGHTS. See Jnjunctions, 1, 2, 3, 4. 
1. Under the legislation of this State the title to the submerged soil 








from the channe! to the shore is in such riparian proprietor as is 
contemplated by the act of December 27, 1856. That act to 
constitute riparian proprietorship requires a water boundary ; 
and an allegation by plaintiff that the party through whom 
he claims title owned and possessed parcels of land ‘‘ lying on 
the bay,”’ and that such party had been for thirty years in quiet 
possession and enjoyment of all the rights of a riparian proprie- 
tor, does not constitute a sufficient allegation of riparian propri- 
etorship. ‘‘ Lying upon the bay ”’ does not necessarily constitute 
a water boundary, and the exercise of the rights of a riparian 
owner does not necessarily make him such owner. Where plain- 
tiff seeks extraordinary relief by injunction on the ground of a 
particular title, his allegations must be clear and precise as to 
such title. Sullivan vs. Moreno, 200. 
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RIPARIAN RIGHTS—( Continued.) 
2. Simple occupancy and possession of part of the soil between the 


SALES. See Administrators and Exrecutors, 9; Lands, 1, 2, 3, 4, 


INDEX. 





line of ordinary high tides and the edge of the channel in the navi- 
gable waters of a bay do not give a right to redress injuries to 
rights of owners of other portions of this soil not thus occupied, 
This action is for the true owners of that soil. Quere: Whether 
since the act of 1856, as between grantor and grantee, a simple 
riparian boundary, as contemplated by the act of 1856, operates 
by legal presumption to carry the right to the soil to the edge of 
the channel. Jd. 


3. The right of free passage in or the navigation of the waters of a 


port is subordinate to the general commercial interests of such 
port, and when there is a conflict navigation must yield to com- 
merce. The power of passage upon or navigation of such wa- 
ters may be destroyed by filling the space before that time oceu- 
pied by water with material necessary or proper to be used in the 
construction of structures beneficial to commerce, and such 
structures are not nuisances, either public or private. Jd. 


. Under the laws of this State, wharves, when constructed by a 


riparian proprietor, are not purprestures, nor are they to be pre- 
sumed to be nuisances as constituting an obstruction to com- 
merce. They are structures authorized by the sovereign and by 
law declared to be beneficial to commerce. So also is the deposit 
of stone or other like material in the waters of a bay from the 
shore line to the channel authorized by law. All this is, how- 
ever, subject to the condition that the wharf constructed or the de- 
posit made is to be for the benefit of the commerce of the port. 
fad. 


. Plaintiff's alleging obstruction to navigation by the construction 


of a wharf or the deposit of sand in navigable waters of a bay 
does not make a case of nuisance. Being authorized by law the 
presumption is that this is for the benefit of commerce, and he 
should state facts showing the contrary. What is authorized 
by law cannot be held to be a nuisance upon the assumption that 
a condition upon which the authority is exercised has not been 
complied with. From the general allegation that a wharf is be- 
ing constructed in navigable waters, the presumption is that 
such wharf will be beneficial to commerce and is not injurious to 
commerce or a nuisance. Jd. 


RULES OF COURT. See Appeals, 20; Decrees and Judgments, 16. 


- 


5, 6, 
7, 8, 9, 10, 11; Vendor and Purchaser. 
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SET OFF. 
1. Administrators loan funds, assets of the estate they represent. 
In a suit by them in their represe.itative capacity as administra- 
tors to recover the money the defendant cannot set off the value 
of his services rendered the estate at the request of the adminis- 
trators. Unless specially authorized by law the administrators 
can make no new contract binding the estate. The remedy of 
the party contracting with them is personal against them and the 
judgment in such a suit is to be satisfied de bonis propriis. \ 
L’ Engle vs. L’ Engle & Hartridge, Administrators, 714. 
SPECIFIC PERFORMANCE. See Lands, 7; Vendor and Purchaser, 
1, 2, 3, 4, 5, 7, 8, 9. 
STATES. See Boundaries. 


STATUTE OF FRAUDS. See Forcible Entry and Unlawful Detainer, 
1; Lands, 2, 7; Specifie Performance, 1; Vendor and Purchaser, 9. 
STATUTE OF LIMITATIONS. See Administrators and Ezxecutors, 3. 
STATUTES AND STATUTORY CONSTRUCTION. See Appeals, 
1; Constitutional Law, 1, 5; Criminal Law, 6, 7; Deeds, 3; 
Evidence and Witnesses, 1, 2; Homestead and Exemptions, 2, 3, 
4; Municipal Corporations, 1, 5, 6,7; Taxes and Tax Titles, 5. 


1. The limitation upon the power of the Legislature embraced in 
Section 2, Article 13, of the Constitution of 1839 prohibiting the 
amendment of any act of incorporation, unless after three months 
public notice given of intended application therefor, did not con- 
trol the Legislature in discharging its duty in the matter of legis- 
lation concerning roads belonging to the constitutional system 
of internal improvements, which it was the duty of the Legisla- 
ture to create and encourage under Section 2, Article 11, of the 
Constitution. Louisville and Nashville Railroad Company vs. 
Palmes, 231. 

2. Ifa law creating a criminal offence is repealed, sucl) repealing law 
containing no saving clause preventing the operation of the re- 
peal as to causes then pending, or contiauing the repealed law in 
force as to pending prosecutions, or violations of the then existing 
law, after the repealing law takes effect no further proceedings 
can be taken under the law so repealed to enforce the punish- 
ment. Higginbotham vs. State, 557. 

8. This rule applies to proceedings upon appeal in the appellate 
court, as well as to the court having original jurisdiction of the 
offence, and as well when the repeal of the law touk effect after 
the removal of the cause to the appellate court, as before. Jd. 

4. The act of March 3, 1883, relating to granting licenses for the sale 

of intoxicating liquors, so far as it requires that an applicant for 

a license shall produce to the Board of County Commissioners 
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STATUTES AND STATUTORY CONSTRUCTION —( Continued.) 
an application signed by a majority of the registered voters in 
the election district in which he desires the privilege to sell, and 
otherwise comply with the terms prescribed, is a valid act, not 
repugnant to the Constitution of this State or of the United 
States. State ex rel. vs. Brown, 563. 

5. The fifth and sixth sections of the act, which seek to invest the 
Board of County Commissioners with judicial power to hear, 
try and determine a complaint against the holder of a license, 
and to impose a penalty by revoking the license, are void, as they 
create a court not authorized by the Constitution. Jd. 

6. An act may be void in part without affecting other parts of it, if 
that which remains is capable of being executed in accordance 
with the purposes of the Legislature wholly independent of that 
which is rejected. Id. 

7. Where a section of a law is amended by an enactment that it 
‘*shall read as follows,’’ the amendment desired following, the 
substituted section becomes, for all purposes in the future, the 
the named section of the original act, and a subsequent amend- 
ment of the same section of the original act by an enactment that 
it shall ‘‘read as follows,’’ the amendment desired following, 
operates to repeal all of the section amended which is not em- 
braced in the amendment. Basnett vs. City of Jacksonville, 664. 


STATUTES CONSTRUED AND REFERRED TO. See Garnish- 


ment. 
ADMINISTRATORS, EXECUTORS AND ESTATES. 


Costs. McClellan’s Digest, 84, Section 24. 
Cooper vs. Livingston, 684. 
Compensation of. McClellan's Digest, 98, Section 78. 
Shepard's Heirs vs. Shepard's Administrator, 300. 
Interest. McClellan’s Digest 95, Section 63. 
Shepard's Heirs vs. Shepard’s Administrators, 300. 
Sale of Personal Property. McClellan’s Digest 85, Section 34. 
Shepard's Heirs vs. Shepard’s Administrators, 300. 


APPEALS. 
Bond and Security for Costs—when not Required in Equity Suits. 


Smith vs. Curtis, 786. 
Supersedeas. McClellan's Digest. 167, Section 1; 840, Section 3. 
Mc Gill vs. Me Gill, 341. 
Time for Taking, Sections 3, 4, Act February 10, 1832, Duval’s 
Compilation, 108, &c. 
Randall et al. vs. Jacksonville Street Railroad Company, 409. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
BounDARY BETWEEN FLORIDA AND GEORGIA. 
Statutes of Florida and Georgia, and United States, Relating to. 
Groover vs. Coffee, 61. 
Common Law. 
Act Adopting. Thompson’s Digest, 489, Section 1. 
Bell ex parte, 608. 


County SITEs. 
Act (General) for Location of, McClellan’s Digest, 321. - 
State ex rel. vs. Commissioners Sumter County, 518. 
Act (Special) as to Sumter County. 
State ex rel. vs. Commissioners Sumter County, 518. 


CRIMES AND CRIMINAL Law. See Repeals. 


LARCENY. 


Act February 10, 1832, Section 7, Thompson’s Digest, 491. 
Chapter 1693, McClellan’s Digest, 388, Section 1. 


Bell ex-parte, 608. 

STATEMENT, BY ACCUSED, UNDER OATH. 
McClellan’s Digest, 519, Section 29. 
Higginbotham vs. State, 557. 

Deeps. See Husband and Wife. 


Attestation of and Witnesses to. 
McClellan’s Digest, 214, Section 1. 


Hogans vs. Carruth, 84. 
DIVORCE. 


‘* Habitual Intemperance ’’ as Ground of. 
McClellan’s Digest 473, Section 7. 


Me Gill vs. Me Gill, 341. 
Dower. 
Time for Electing, McClellan’s Digest, 475, Section 1. 
Wilson vs. Fridenburg, 461. 
EVIDENCE AND WITNESSES. See Deeds. 


Copy of Record of Deed not Evidence. 
McClellan’s Digest, 514, Section 8. 


Skinner vs. Pinney, 42. 


Certificate of Commissioner of Lands and Immigration, as to sale 
of land, not evidence. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
McClellan’s Digest, 515, Sections 10, 11. 
Groover vs. Coffee, 61. 
Transactions, &c., with Deceased Persons. 
McClellan’s Digest, 318, Section 24. 
Stewart vs. Stewart, 846. 
FoRcIBLE ENTRY AND UNLAWFUL DETAINER. 
McLean vs. Spratt, 97. 
. Greeley vs. Spratt, 644, 
FREE DEALER. See Married Women. 


GARNISHMENT. 
Does not Lie Against Executor for Legacy. 
McClellan’s Digest, 547. 
Post & Hobby vs. Love, 634. 
HoMESTEAD AND EXEMPTIONS. 
McClellan’s Digest, 531, Section 11. 
Drucker vs. Rosenstein, 191. 
HvusBAND AND WIFE. See Divorce. 


Joining of Husband in Deed of Wife. 

Evans et al. vs. Summerlin, 858. 
Rents of Wife’s Separate Property During Coverture. 
McClellan’s Digest, 575, Section 5. 

McGill vs. Me Gill, 341. 
INJUNCTION. 

McClellan’s Digest, 158, Section 19. 

Sullivan vs. Moreno, 200. 


INTERNAL IMPROVEMENT ACT. 
Chapters 610 and 734, (A. D. 1855.) 
Palmes vs. Louisville and Nashville Railroad Company, 231. 


JUSTICE OF PEACE. 
Chapter 2040, Section 62, (A. D. 1875.) 
State ex rel. vs. Baker, 19. 
State ex rel. vs. Vann, 29. 
LEGAL ADVERTISEMENTS. 
Chapter 1700, (A. D. 1869), repealing law as to. 
State ea rel. vs. Commissioners Sumter County, 518. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
LirE INSURANCE. 
McClellan’s Digest, 534, Section 22. 
Pace vs. Pace, 438. 
Liquor Law. 
License by County Commissioners, Chapter 3416, (1883.) 


INDEX. 





State ex rel. vs. Brown, 563. 


MARRIED WoMEN. See Husband and Wife. 
Free Dealers, McClellan’s Digest, 713. 
Martinez et al. vs. Ward, 175. 


MuNICcIPAL CORPORATIONS. See Repeals. 
Liability for Damages, Bridges, &c. 
McClellan’s Digest, 247. 
City of Jacksonville vs. Drew, 106. 


Opening Streets; Section 12, Chapter 1688, (A. D. 1869) ; Sec- 
tion 2, Chapter 3024, (A. D. 1877.) 


Edgerton vs. Green Cove Springs, 140. 
PLEADING AND PRACTICE. See Appeals, Referee. 
Appearance. 
McClellan’s Digest, 822, Section 37. 
Russ vs. Gilbert et ua., 54. 
Judgment on Demurrer ; Chapter 1938, Section 9. 
DL’ Engle vs. L’ Engle & Hartridge, 714. 
RAILROADS. 
General Law as to Railroads. 
McClellan’s Digest, 272, et seq. 
Gainesville, Ocala and Charlotte Harbor Railroad Company. 
McClellan’s Digest, 1018. 
Brown vs. Florida Southern Railroad Company, 472. 
REFEREE. 
Trials, &c., before ; McClellan’s Digest, 857. 
Stewart vs. Mathews, 752. 
REPEALS. 
Effect of, on Criminal Prosecution. 


Chapters 1637, Sub-Chapter III, Section 37, (A. D. 1868) 3275, 
(A. D. 1881.) 


Higginbotham vs. State, 557. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
Municipal Tax Levy Provisions. 
Chapter 1688, Section 23, (1869) ; Chapter 3024, Section 8, (A, 
D. 1877) ; Chapter 151, Section 4. 
Basnett vs. City of Jacksonville, 664. 


RIPARIAN RIGHTS. 
McClellan’s Digest, 689-90. 
Sullivan vs. Moreno, 200. 


STATEMENT BY AccUSED. See Crimes, &c. 


TAaxEs AND Tax TITLEs. See Repeals. 
Chapter 3221, Section 2, (A. D. 1881.) 
State ex rel. vs. Commissioners Jackson County, 17. 
Revenue Act of 1879, Chapter 3099. 
Palmes vs. Louisville and Nashville Railroad Company, 231. 


Act for Adjudging Assessments of Taxes Illegal, Chapter 151, 
Section 4. 
Basnett vs. City of Jacksonville, 664. 


Writ or ERROR. 
Time of issuing, &c. ; McClellan’s Digest, 848. 
STOCK. See Corporations. 
SUPERSEDEAS. See Appeals, 9. 
TAXES AND TAX TITLES. 

1. A judgment against a county, recovered upon county warrants, 
establishes the liability of the county, and that the indebtedness 
was created for county purposes. It is, therefore, the duty of 
the County Commissioners to provide for the payment of the 
judgment by levying a tax upon the taxable property of the 
county ; and it appearing by the return of the County Commis- 
sioners to an alternative writ of mandamus, that they are author- 
ized to raise by tax for county purposes a sum sufficient to pay 
the judgment, a peremptory writ is awarded directing them to do 
so. State ex rel. vs. Commissioners of Jackson county, 17. 

2. This court in the case of Gonzalez vs. Sullivan held that the ex- 
emption of the railroad and its appurtenances extending from 
Pensacola to the nothern boundary line of Florida, in the direc- 
tion of Montgomery, Alabama, was exempt from taxation in the 
hands of parties who derived it by a succession of transfers from 
the corporation originally owning the road. This upon the 
ground that the exemption attached to the rem, and was nota 

personal privilege or immunity restricted in its operation to the 












TAXES AND TAX TITLES—( Continued.) 
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corporation owning the road at the time the exemption attached. 
Since that decision the Supreme Court of the United States in de- 
ciding the case of Wilson vs. Gaines, 103 U. S., 417, has expressed 
views which we cannot say with absolute certainty will not, when 
applied to facts existing here, result in restricting the operation 
of the immunity to the corporation owning the road when it was 
granted. As under the Constitution of the United States mat- 
ters concerning the obligation of contracts are appropriately the 
subject of final determination by the Federal courts, and to the 
rules announced by it upon this subject the State courts should 
render a cheerful obedience, and as under the peculiar legislation 
of Congress the decision of this court must be in favor of the 
validity of the statute of the State in order to give jurisdiction to 
the Supreme Court of the United States, it is the duty of the 
State court in cases of doubt resulting from antecedent decisions 
of the Supreme Court of the United States in reference to like 
subjects matter to.act in such manner as to give the Supreme 
Court of the United States jurisdiction. This in a matter of 
important public concern in which the other departments of the 
government have differed with this court in itsconclusions. Lou- 
isville and Nashville Ruilroad Company vs. Palmes, 231. 


3. The 18th section of the Internal Improvement Law granting im- 


munity from taxation to the roads embraced in the Internal Im- 
provement System of this State was not in conflict with the Con- 
stitution in force at the time of the passage of the Internal Im- 
provement Law. Id. 


4. A tax sale at which the owner of the land, or another person at 


the request of the owner, whose duty it was to pay the taxes, 
bids in the property and afterwards obtains a tax deed under 
such sale, amounts only to the payment and satisfaction of the 
tax, and confers no new title upon such purchaser. Petty vs. 
Mays et als., 652. 


5. Under Section 4, Chapter 151, Laws, authorizing a judgment de- 


claring an assessment not lawfully made, the judgment to be en- 
tered is an unqualified judgment ; and wherea part of the assess- 
ment is illegal and a part legal, the general judgment is that the 
assessment is not lawfully made. It cannot be that a part is law- 
ful and a part is illegal. Basnett vs. City of Jacksonville, 664. 


TIMBER. See Land, 1, 2, 3, 4,5; Trespass. 
TORTS. See Damages ; Municipal Corporations ; Trespass. 
TRESPASS. See Land ; Injunction, 1, 2, 3, 4. 

1. When A trespasses upon land in the possession of B and cuts 


down trees, making them into logs and takes them away from 
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TRESPASS—( Continued.) 


the land, B may maintain an action of trover for the conversion 
of the logs. Skinner vs. Pinney, 42. 


a, 


. A trespasser acquires no property in such logs by having be- 
stowed his labor upon them, though their value is enhanced by 
the labor. /d. 

3. The measure of damages in an action of trover for logs taken 
from land in the plaintiff’s possession is the value of the logs at 
the time and place of conversion with interest. The conversion 
is complete when the logs are taken away from the premises. Jd, 

4. Proof of possession of land by the plaintiff is sufficient to enable 
him to maintain trover for logs taken from the land. Jd. 

5. A defendant in trover cannot set up title to the property ina 
third person, unless he connects himself in some manner with that 
title. id. 

TRIAL DE NOVO. See Appeals, 3. 

TROVER. See Hvidence and Witnesses, 14; Trespass, 4, 5. 

TRUSTS AND TRUSTEES. See Administrators and Hxrecutors, 1, 2, 

3; Remainders, 3. 

1. The removal of the ‘‘ Trustees of the St. Johns Colony ’”’ by the 
order of the Cireuit Judge, and the appointment of other per- 
sons as such Trustees, does not per se operate to remove the same 
persons from the position of ‘‘ Trustees of the St. Johns Co-ope- 
rative Colony,’’ nor to divest them of the legal title to the prop- 
erty of the latter. Shalley vs. Spillman et al., 500. 

TRUSTEES OF THE INTERNAL IMPROVEMENT FUND. See 

Evidence and Witnesses, 6. 

UNLAWFUL DETAINER. See Forrible Entry, &c. 

USE AND OCCUPATION. See Vendor and Purchaser, 2. 

VARIANCE. See Criminal Law, 12, 13, 

VENDOR AND PURCHASER. See Administrators and Executors, 

22, 23; Forcible Entry and Unlawful Detainer, 1; Lands, 7, 8, 
9, 10, 11. 

1. A bill by a purchaser will not lie to enforce the execution of a 
a parol agreement for the sale of lands where it appears that the 
seller had no title, legal or equitable. The remedy is by a suit 
at law to recover the consideration paid or damages. Williams vs. 

Mansell, 546. 

2. Where, under a contract for the sale of land, the purchaser enters 
into possession upon payment of five hundred dollars ($500) cash, 
his possession is lawful until the contract is off. Up to that time 

he is not liable for use and occupation to his vendor. Where, 
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VENDOR AND PURCHASER—( Continued.) 


however, such purchaser declines to take such title as the vendor 
has, and the time for perfecting title as agreed upon in the con- 
tract has expired, and the contract cannot be performed for want 
of good title, and the purchaser declines to take such title as the 
vendor has, the purchaser must yield possession. If he does not, 
ejectment by the vendor will lie, and that without a return of the 
] cash payment or a notice to quit. Knox, Commissioner, vs. 
Spratt et al., 817. 


3. Where the case made by the bill of the purchaser against the ven- 
dor for specific peformance shows that the vendor cannot make a 
good title, and the purchaser does not ask to have decree for such 
title as the vendor may have, but only for a good title, specific 
performance not being in the power of the vendor, the court will 
not decree it. Jd. 





4. Where the primary equity and relief sought by the purchaser is 
the performance of the contract of sale by which the purchaser is 
entitled to a good title from the vendor, the granting of an in- 
junction restraining an action of ejectment by vendor against the 
purchaser or his tenant in possession, isdependent upon the right 
to specific performance of the contract. If this, the primary 
equity claimed, does not exist, an injunction should not be 
granted in aid of it,.and if granted should be dissolved upon mo- 
tion. Jd. 

5. If the vendor is in a situation to obtain a title, is in such a situa- 
tion that it is only necessary, for instance, todemand a deed after 
having paid the purchase-money at an administrator’s sale of the 
subject of the contract of sale between him and the purchaser, or 
to do like acts clearly within his power and thus acquire a title, 
a court of equity will retain the bill, will require him to per- 
form such acts, and will thereupon decree performance of the con- 
tract. Jd. 





6. A conveyance to a grantor subsequent to his deed to another, con- 
veying with warranty, inures to the benefit of his grantee. The 
grantor’s deed of warranty operates as a covenant real running 
with the land. Jd. 


o3 


A highest bidder at a sale of land by a commissioner appointed 
by the County Court upon the petition of an administrator to 
sell the lands of an estate to pay debts, the bid of such bidder 
having been simply reported to the court, acquires no interest in 
the land, and there is no contract of sale which can be enforced 
until confirmation of the sale by the court. By his bid he sim- 
ply becomes a party to and can be heard in the subsequent pro- 
ceedings. Ji. 
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VENDOR AND PURCHASER—( Continued.) 
8. 


Where such bidder is a-person named as creditor in the schedule 
of debts, and there has been an antecedent assignment of the 
debt, the assignee is not responsible for the bid. The assignee’s 
interest is restricted to the application of the purchase-money to 
his debt. He acquires no interest or title in the land sold, nor 
has the agent of said assignee, independent of any other author- 
ity from the assignor, a right to act as agent of the assignor in 
making a bid. Id. 

A bill to enforce specific performance of a written contract for 
the sale of land which does not describe or in any manner identify 
the land to be conveyed, otherwise than near ‘‘ Kissimmee City, 
in Orange county, to be selected by his (purchaser’s) agent,” 
cannot be sustained. Parol evidence cannot be admitted to sup- 
ply a description of land not identified in the writing. Putrick 
vs. Sears, 856. 


VENUE. See Criminal Law, 11, 15, 16. 

WAIVER. See Practice (Law), 2. 

WHARVES. See Riparian Rights, 3, 4, 5. 

WIDOW. See Dower ; Homestead and Exemptions, 5, 6, 7, 8. 
WILLS. See Purties (in Equity), 4, 5, 6; Practice (Aquity), 11. 


Where by a will two persons are named as executors, and the pro- 
bate record shows that one of them refused to qualify, letters 
testamentary may be issued to the other as sole executor, and a 
deed executed by him as such, pursuant to a power contained in 
the will, carries the title. Stewart vs. Mathews, 752. 

A will authorized the executors to sell at public or private sale 
‘-all my lands on Orange lake, in Marion county, known as the 
McCormick plantation.”’ Proof that a certain lot was occupied, 
fenced and used by McCormick, the decedent, in connection with 
other land adjoining, lying on Orange lake, and on which he re- 
sided, is competent to show whether the lot was considered by 
him to be a part of his plantation and which he intended should 
be sold. Ud. 

A conveyance by an executor under a power of sale contained in 
a will, to a purchaser for a valuable consideration, is good 
against a former grantee whose deed was not recorded and who 
was not in possession, the purchaser having no actual or con- 
structive notice of the former deed or of any claim of right under 
it. Jd. 


WRIT OF ASSISTANCE. See Mortgage. 2. 
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WRIT OF ERROR. See Appeals, 4, 21; Rehearing. 
i. Twenty-five days must intervene between the issuing of a writ of 


error and the first day of the term of the Supreme Court to which 
it is returnable. Wheresuch time did not intervene between the 
date the writ was issued and the’ first day of the term, and the 
scire facias ad audiendum errores was not served twenty-five days 
‘‘ previous to the first day of the term of the Supreme Court ”’ 
to which it is returnable, the writ must be dismissed for want of 
conformity to the statutory requirements. Driggs vs. Higgins, 
103. 


2. A writ of error returnable to a day to which such writs are not 


returnable by law cannot be amended by inserting a day to 
which it should have been returnable, such day being now 
passed, and a service to it being impossible. In such case where 
there is not a voluntary appearance the writ must be dismissed. 
Ta. 



























